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Article 5 Agreements to borrow and other
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(1) An agreement to borrow or other enforceable claim referred to in Article 12(1)(b)
and Article 13(1)(b) of Regulation (EU) No 236/2012 shall be made by means of the
following types of agreement, contract or claim which are legally binding for the duration
of the short sale:

(a) futures and swaps: futures and swap contracts leading to a physical settlement of the
relevant shares or sovereign debt and covering at least the number of shares or amount
of sovereign debt proposed to be sold short by the natural or legal person, entered into
prior to or at the same time as the short sale and specifying a delivery or expiration
date that ensures settlement of the short sale can be effected when due;

(b) options: options contracts leading to a physical settlement of the relevant shares or
sovereign debt and covering at least the number of shares or amount of sovereign debt
proposed to be sold short by the natural or legal person, entered into prior to or at the
same time as the short sale and specifying an expiration date that ensures settlement
of the short sale can be effected when due;

(c) repurchase agreements: repurchase agreements covering at least the number of
shares or amount of sovereign debt proposed to be sold short by the natural or legal
person, entered into prior to or at the same time as the short sale and specifying a repur-
chase date that ensures settlement of the short sale can be effected when due;

(d) standing agreements or rolling facilities: an agreement or facility which is entered
into prior to or at the same time as the short sale, of a predefined amount of specifically
identified shares or sovereign debt, which for the duration of the short sale, covers
at least the number of shares or amount of sovereign debt proposed to be sold short
by the natural or legal person and specifies a delivery or execution date that ensures
settlement of the short sale can be effected when due;

(e) agreements relating to subscription rights: agreements relating to subscription rights
where the natural or legal person is in possession of rights to subscribe for new shares
of the same issuer and of the same class and covering at least the number of shares
proposed to be sold short provided that the natural or legal person is entitled to receive
the shares on or before settlement of the short sale;

(f) other claims or agreements leading to delivery of the shares or sovereign debt: agree-
ments or claims which cover at least the number of shares or amount of sovereign debt
proposed to be sold short by the natural or legal person, entered into prior to or at the
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same time as the short sale, and specifying a delivery or an execution date that ensures
settlement can be effected when due.

(2) The agreement, contract or claim shall be provided in a durable medium by the coun-
terparty to the natural or legal person as evidence of the existence of the agreement to
borrow or other enforceable claim.

3

www.handbook.fca.org.uk

https://www.handbook.fca.org.uk/

