FCA 2019/27

EXITING THE EUROPEAN UNION: REGULATORY GUIDES (AMENDMENTS)

INSTRUMENT 2019

Powers exercised

A.

The Financial Conduct Authority (“the FCA”) makes this instrument in the exercise
of:

(D section 139A (Power of the FCA to give guidance) of the Financial Services
and Markets Act 2000;

2) regulation 120 (Guidance) of the Payment Services Regulations 2017; and

3) regulation 60 (Guidance) of the E-Money Regulations 2011.

Commencement

B.

Part 2 of Annex B enters into force on 1 April 2019, immediately after the changes
made by the Claims Management Instrument 2018 (FCA 2018/56) come into force, or
on exit day as defined in the European Union (Withdrawal) Act 2018, whichever date
is the later.

The remainder of this instrument comes into force on exit day as defined in the
European Union (Withdrawal) Act 2018.

Amendments to material outside the Handbook

D.

Notes

E.

The following material outside the Handbook listed in column (1) below is amended
in accordance with the Annexes in this instrument listed in column (2) below.

) (2)

The Enforcement Guide (EG) Annex A
The Perimeter Guidance Manual (PERG) Annex B
The Responsibilities of Providers and Distributors for Annex C
the Fair Treatment of Customers (RPPD)

The Unfair Contract Terms Regulatory Guide Annex D
(UNFCOG)

The Wind-down Planning Guide (WDPG) Annex E
The MiFID 2 Guide Annex F

In this instrument, notes shown as “Editor’s note:” or as “Note:” are intended for the
convenience of the reader but do not form part of the legislative text.

Citation



FCA 2019/27

F. This instrument may be cited as the Exiting the European Union: Regulatory Guides
(Amendments) Instrument 2019.

By order of the Board
28 March 2019
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Annex A

Amendments to the Enforcement Guide (EG)

In this Annex, underlining indicates new text and striking through indicates deleted text.

1.1

1.1.2

2.2

226

Introduction

Overview

In the areas set out below, the Act expressly requires the FCA to prepare and
publish statements of policy or procedure on the exercise of its enforcement
and investigation powers and in relation to the giving of statutory notices.

(3-A) section 131FA requires the FCA to publish a statement of its policy on
the conduct of certain interviews in response to requests from £EA
overseas regulators; and

The FCA’s approach to enforcement

Case selection and referral criteria

In all cases, before it proceeds with an investigation, the FCA will satisfy itself
that there are grounds to investigate under the statutory provisions that give the
FCA powers to appoint investigators. Another consideration will be whether

the FCA is-underaCommunity-obligationte take has any agreements in place
regarding taking action on behalf of, or otherwise te previde providing

assistance to, an-autherityfrom-another £L-memberstate other authorities. EG
2.5.1 discusses the position where other authorities may have an interest in a
case. If the statutory test is met, the FCA will consider what is the most
efficient and effective way of achieving its statutory objectives of protecting
consumers, enhancing market integrity and promoting competition. A referral
to Enforcement for an investigation will be made if the FCA considers that an
investigation, rather than an alternative regulatory response, is the right course
of action given all the circumstances. Enforcement action and other regulatory
tools can be used together and are not mutually exclusive. To assist in making
the decision to refer a matter for investigation, the F'CA has developed referral
criteria that set out a range of factors it may consider when deciding whether to
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2.6

2.6.1

3.2A

3.2A.1
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appoint enforcement investigators. The criteria are not exhaustive, and all the
circumstances of a particular case are taken into account. Not all the criteria
will be relevant to every case, and additional considerations may apply in
certain cases. Any one of the factors alone may warrant the appointment of
investigators and in some cases, including cases where breaches are self-
reported, the misconduct may be so serious that there is no credible alternative
to referral.

Assisting overseas regulators

The FCA views co-operation with its overseas counterparts as an essential part
of its regulatory functions. Section 354 A of the Act imposes a duty on the FCA
to take such steps as it considers appropriate to co-operate with others who
exercise functions similar to its own. This duty extends to authorities in the UK
and overseas. In fulfilling this duty the FCA may share information which it is
not prevented from disclosing, including information obtained in the course of
the FCA’s own investigations, or exercise certain of its powers under Part X1
of the Act. Further details of the FCA’s powers to assist overseas regulators are
provided at EG 3.7.1 — 3.7.4 (Investigations to assist overseas authorities), EG
3.8.1 — 3.8.4 (Information requests and investigations to assist EEA overseas

regulators in relation to short selling), £FG3-8A-nformationrequests-and
eftry-of-preptsestnderwarratto-asststHEEAresulatorsrelationto-the
MarketAbuse Regulation); EG 4.7.1 (Use of statutory powers to require the

production of documents, the provision of information or the answering of
questions), EG 4.11.9 —4.11.11 (Interviews in response to a request from an
overseas regulator er EEA-regulater), and EG 8.6.1 — 8.6.8 (Exercising the
power under section 55Q to vary or cancel a firm’s Part 4A permission, or to
impose requirements on a firm in support of an overseas regulator: the FCA’s
policy). The FCA’s statement of policy in relation to interviews which
representatives of overseas regulators erEEA-—regulaters attend and participate
in is set out in DEPP 7.

Use of information gathering and investigation powers

Information requests (section 122A)

The FCA may use its section 122A power to require information and
documents from an issuer, a person discharging managerial responsibilities or
a person closely associated with a person discharging managerial
responsibilities to support its supervisory and its enforcement functions,

including those under the Market Abuse Regulation er-any-directly-applicable
Eregulation-made-underthe MarketAbuse.
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34.1

3.7

3.7.2

373

3.8
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Information requests (section 122B)

The FCA may use its section 122B power to require information and
documents from a person to support both its supervisory and its enforcement
functions under the Market Abuse Regulation or any directhy-appheable EU

regulation-made-under-the Market Abuse Regulation; supplementary market

abuse leglslatlon (as defined in Part 8 of the Act) erunderthe-auction

Investigations into general and specific concerns (sections 167 and 168)

Where the FCA has decided that an investigation is appropriate (see chapter 2)
and it appears to it that there are circumstances suggesting that contraventions
or offences set out in section 168 may have happened, the FCA will normally
appoint investigators pursuant to section 168. Where the circumstances do not
suggest any specific breach or contravention covered by section 168, but, the
FCA still has concerns about a firm, an appointed representative; or a
recognised investment exchange er-an-unauthorised-incoming ECA provider,
such that it considers there is good reason to conduct an investigation into the
nature, conduct or state of the person’s business or a particular aspect of that
business, or into the ownership or control of an authorised person, the FCA
may appoint investigators under section 167.

Investigations to assist overseas authorities (section 169)

[deleted]

Section 169(4) and (5) set out factors that the FCA may take into account when

deciding whether to use its investigative powers. However,-these-provistons-de
potapphHthe FCA—considersthat- the tse-of tsHrvesteative powersts
L with . C v oblication.

Information requests and investigations to assist IZEA overseas regulators
in relation to short selling
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The FCA’s power to conduct investigations to assist ££A overseas regulators
in respect of the short selling regulation is contained in section 131FA of the
Act. The section provides that at the request of an £EA overseas regulator or
ESMA, the FCA may either use its power under section 131E to require the
production of information, or appoint a person to investigate any matter.

EG 3.8A is deleted in its entirety. The deleted text is not shown but the section is marked
deleted as shown below.

3.8A

Information requests and entry of premises under warrant to assist EEA
regulators in relation to the Market Abuse Regulation or the auction

regulation [deleted]

Amend the following as shown.

4.7

4.7.1

Conduct of investigations

Use of statutory powers to require the production of documents, the
provision of information or the answering of questions

The FCA’s standard practice is generally to use statutory powers to require the
production of documents, the provision of information or the answering of
questions in interview. This is for reasons of fairness, transparency and
efficiency. It will sometimes be appropriate to depart from this standard
practice, for example:

(2)  Inthe case of third parties with no professional connection with the
financial services industry, such as the victims of an alleged fraud or
misconduct, the FCA will usually seek information voluntarily.

3) In some cases, the FFCA is asked by overseas regulators erEEA
regutators to obtain documents or conduct interviews on their behalf. In
these cases, the FCA will not necessarily adopt its standard approach as
it will consider with the overseas regulator exEEAregutator the most
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4.11.9

4.11.10

4.11.11
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appropriate method for obtaining evidence for use in their country.

Approach to interviews and interview procedures

Interviews in response to a request from an overseas regulator or EEA
regulator

Where the FCA has appointed an investigator in response to a request from an
overseas regulator erEEAregulator, it may, under sections 169(7) or 131FA
of the Act respeetively, direct the investigator to allow a representative of that
regulator to attend, and take part in, any interview conducted for the purposes
of the investigation. However, the FCA may only use this power if it is
satisfied that any information obtained by an overseas regulator exEEA
regutator as a result of the interview will be subject to safeguards equivalent to
those in Part XXIII of the Act (sections 169(8) and 131FA respeetively).

The factors that the FCA may take into account when deciding whether to
make a direction under section 169(7) include the following:

(4)  costs, where-no-Community-obligationisinvelved; and the availability

of resources; and

Under sections 169(9) and 131FA respectively, the FCA is required to prepare
a statement of policy with the approval of the Treasury on the conduct of
interviews attended by representatives of overseas regulators ex-EEA
regutators. The statement is set out in DEPP 7.

EG 6.3 is deleted in its entirety. The deleted text is not shown but the section is marked
deleted as shown below.

6.3

Publicity

Decisions against ECA providers [deleted]
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Amend the following as shown.

7 Financial penalties and other disciplinary sanctions
7.2 Alternatives to sanctions
7.2.1 The FCA also has measures available to it where it considers it is appropriate

to take protective or remedial action. These include:

(4)  where the FCA considers it necessary for the purpose of the exercise by
it of functions under the Market Abuse Regulation or any direetly

ata a a%a de A | Vi Wa Qo
PP v, O Cl C v U Tt G

supplementary market abuse legislation (as defined in Part 8 of the Act),
the FCA may suspend trading in a financial instrument under section
1221 of the Act;

(da)  wherethe FEAconstdersifeecessarytor-the purpose-of-the-exercise by

4 PDAD P

powerthrelattontoemisstonatetonproduetst | delete |

(5)  where there are reasonable grounds for suspecting that a provision of
Part VI of the Act, a provision contained in the prospectus rules, or any
other provision that was made in accordance with the Prospectus
Directive has been infringed, the FCA may:

Naotoe cop oo 1
v O -Il

(a) suspend or prohibit the offer to the public of transferable
securities as set out in section 87K of the Act; or

(b) suspend or prohibit admission of transferable securities to
trading on a regulated market as set out in section 87L of the
Act;
8 Variation and cancellation of permission and imposition of requirements

on the FCA’s own initiative and intervention against incoming firms

8.6 Exercising the power under section 55Q to vary or cancel a firm’s Part 4A
permission or to impose requirements on a firm in support of an overseas
regulator: the FCA’s policy
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8.6.2

8.6.3

8.6.4
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The FCA has a power under section 55Q to vary, or alternatively cancel, a
firm’s Part 4A permission, or to impose requirements on a firm, in support of
an overseas regulator. Section 55Q¢4); (5) and (6) set sets out matters the FCA
may, or must, take into account when it considers whether to exercise these

powers. Fheeheumstancestrwhich-the FEAmayconstdervaryireafirms
D AA pormicciog in o reguirerments—+n-sy AR-OVeESe

A%cket—Bﬁceeﬂves—er—eEhe%GemmmﬁEyLebhg&&eﬂs— | deleted |

The FCA will actively consider any-other requests for assistance from relevant

overseas regulators {thatisrequestsinrelationto-whichitisnot obliced-to-aet
wnder-a-Community-ebligation):- Section 55Q, which sets out matters the FCA

may take into account when it decides whether to vary or cancel a firm’s Part
4A permission or to impose requirements on a firm in support of the overseas
regulator, applies in these circumstances.

EG 8.7 is deleted in its entirety. The deleted text is not shown but the section is marked
deleted as shown below.

8.7

The FCA’s policy on exercising its power of intervention against incoming
firms under section 196 of the Act [deleted]
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Amend the following as shown.

9.3

932

10

10.2

Prohibition Orders and withdrawal of approval

Prohibition orders and withdrawal of approval - approved persons

When the FCA decides whether to make a prohibition order against an
approved person and/or withdraw their approval, the FCA will consider all the
relevant circumstances of the case. These may include, but are not limited to
those set out below.

3) Whether, and to what extent, the approved person has:

(b)  been knowingly concerned in a contravention by the relevant
firm of a requirement imposed on the firm by or under the Act
(including the Principles and other rules), the AIFMD UK
regulation or any qualifying EY provision specified, or of a
description specified, for the purpose of section 66(2) by the
Treasury by order.

Injunctions

Section 380 (injunctions for breaches of relevant requirementg) and
section 381 (injunctions in cases of market abuse): the FCA’s policy

Under sections 380(6)(a) and (7)(a), a ‘relevant requirement’ in relation to an
application by the appropriate regulator means a requirement: which is
imposed by or under the Act or by a qualifying EY provision specified, or of a
description specified, for the purpose of subsection 380(6) by the Treasury by
order; or which is imposed by or under any other Act and whose contravention
constitutes an offence mentioned in section 402(1) of the Act; or which is
imposed by the AIFMD UK regulation. The definition of “appropriate
regulator” is set out in subsections 380(8) to (12) of the Act.
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EG 10.5 is deleted in its entirety. The deleted text is not shown but the section is marked
deleted as shown below.

10.5

Section 198: the FCA’s policy [deleted]

Amend the following as shown.

11

11.5

11.5.1

11.5.2

Restitution and redress

Other relevant powers

The FCA may apply to the court for an injunction if it appears that a person,
whether authorised or not, is reasonably likely to breach a relevant
requirement'2, or engage in market abuse. It can also apply for an injunction if
a person has breached one of those requirements or has engaged in market
abuse and is likely to continue doing so.

2Under section 380(6)(a) and (7)(a), a ‘relevant requirement’ in relation to an
application by the appropriate regulator means a requirement: which is
imposed by or under the Act or by a qualifying EY provision specified, or of a
description specified, for the purpose of section 380(6) by the Treasury by
order; or which is imposed by or under any other Act and whose contravention
constitutes an offence mentioned in section 402(1) of the Act; or which is
imposed by the AIFMD UK regulation. The definition of “appropriate
regulator” is set out in section 380(8) to (12) of the Act.

The FCA may consider taking disciplinary action using a range of powers as
well as seeking restltutlon 1f a person has breached a relevant requlrement13 of
the Act or an

AﬁFID—er—Ehe—UGPTS—BﬁeeeHVe—er—tkmaﬁeﬁenﬁceguJaﬂeﬁ— onshored regulatlon

or has engaged in market abuse.

BUnder section 204A(2), a ‘relevant requirement’ in relation to an application
by the appropriate regulator means a requirement: which is imposed by or
under the Act or by a qualifying EY provision specified, or of a description
specified, for the purpose of section 204A(2) by the Treasury by order or
which is imposed by the AIFMD UK regulation. The definition of “appropriate
regulator” is set out in section 204A(3) of the Act.
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Insolvency

Petitioning for compulsory winding up of a company already in voluntary
winding up

ho L'CA nead

Reeessary-Hrordertocomply-witha Communtty-obheation: [deleted ]

EG 14.3 is deleted in its entirety. The deleted text is not shown but the section is marked
deleted as shown below.

14

14.3

Collective Investment Schemes

Exercise of the powers in respect of recognised schemes: section 267 of the
Act - power to suspend promotion of a scheme recognised under section
264: the FCA’s policy [deleted]

EG 19.8 and 19.9 are deleted in their entirety. The deleted text is not shown but the sections
are marked deleted as shown below.

19

19.8

19.9

Non-FSMA powers

Electronic Commerce Directive (Financial Services and Markets)
Regulations 2002 [deleted]

Electronic commerce activity directions: the FCA’s policy [deleted]

Amend the following as shown.
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Enterprise Act 2002

The Enterprise Act identifies two types of breach which trigger the Part 8
enforcement powers. These are referred to as:

(1)  “domestic infringements”, which are breaches of particular UK
enactments or of contractual or tortious duties, in each case if they occur
in the course of a business and in relation to goods or services supplied
or sought to be supplied:

(a)  toor for a person in the UK; or

(b) by a person with a place of business in the UK; and
(2)  “Community Schedule 13 infringements”, which are breaches of the EY

legislation listed in Schedule 13 to the Enterprise Act;if-direetly

SATIFCY S

In both cases the breach must, to trigger those powers, harm the collective
interests of consumers.

[deleted]
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The FCA has powers under Part 8 of the Enterprise Act both as a “designated
enforcer” in relation to domestic and Cemmunity Schedule 13 infringements
and as a “€EP€E Schedule 13 enforcer” which gives the FCA and other EPC
Schedule 13 enforcers additional powers in relation to Schedule 13 Community

1nfr1ngements under the CRA se—th&t—eh%yeaﬂ—meet—ﬂaeﬂ‘—ebhg&&eﬂs—as

The FCA’s powers as a designated enforcer

As a designated enforcer, the FCA has the power to apply to the courts for an
enforcement order which requires a person who has committed a domestic or
Community Schedule 13 infringement or, as to the latter, is likely to commit

such an infringement:

(1)  not to engage, including through a company and, as to a domestic
infringement, whether or not in the course of business, in the conduct
which constituted, or is likely to constitute, the infringement;

(2)  to publish the order and/or a corrective statement;

(3)  to offer compensation or other redress, including the right to terminate
relevant contracts, to affected consumers;

(4)  where such consumers cannot be practically identified, to take measures
in the collective interests of consumers;

(5)  to take measures intended to prevent or reduce the risk of the relevant
conduct occurring or being repeated; and/or

(6)  to take measures intended to enable consumers to choose more
effectively between persons supplying or seeking to supply goods or
services;

although it should be noted that the remedies listed under (3) to (6) inclusive
are only applicable to conduct taking place or likely to occur after the relevant
provisions of the CRA came into force.

The FCA may also apply, if necessary without notice, for interim enforcement
orders where immediate temporary prohibition of the relevant conduct is
expedient pending full consideration by the court. Such interim orders can also
be sought pre-emptively in relation to Cemmunity Schedule 13 infringements,
but again only preventing conduct in the course of business.

The Enterprise Act also makes provision for enforcers and courts to accept
undertakings from persons who have committed breaches or, in respect of

Community Schedule 13 infringements, are considered likely to do so. The
undertaking confirms that the person will not, amongst other things,
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19.11

19.11.1

19.12

19.12.1
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commence, continue or repeat the conduct which constituted or, as to a
Community Schedule 13 infringement, would constitute the breach, although,
as above, such a pre-emptive prohibition will only apply to conduct in the
course of business. The undertaking may also confirm that the person will
compensate consumers and/or take the other measures described in paragraph
19.10.5, above. There is a general expectation that, if a breach of applicable
legislation or of a relevant duty is committed, or if a Cemmunity Schedule 13
infringement is likely to be committed, enforcers will seek an undertaking from
the person in question before applying to court for an enforcement order.

The FCA’s powers as a €P€E Schedule 13 enforcer

In addition to its powers as a designated enforcer under the Enterprise Act, the
FCA also has powers, in its capacity as a “€PE Schedule 13 enforcer” under
the CRA and, therefore, only in respect of Cemmunity Schedule 13
infringements, to enter commercial premises with or without a warrant. The
FCA must give at least two working days’ notice of its intention to enter such
premises without a warrant unless that is not reasonably practicable. If the FCA
cannot give a notice in advance, it must produce the notice on the day the
premises are entered.

Use of enforcement powers under Enterprise Act

)

provided-at-parasraphs+9334to1943S5below- [deleted]

Financial Services (Distance Marketing) Regulations 2004

These Regulations give gave effect to the Distance Marketing Directive.”*
Under the Regulations, the FCA can enforce breaches of the Regulations
concerning “specified contracts”. Specified contracts are certain contracts for
the provision of financial services which are made at a distance and do not
require the simultaneous physical presence of the parties to the contract.

Directive 2002/65/EC

Financial Conglomerates and Other Financial Groups Regulations 2004

These Regulations #mplement implemented in part the Financial
Conglomerates Directive,” which impeses imposed certain procedural
requirements on the FCA as a competent authority under the Directive. These
Regulations also sake made specific provision about the exercise of certain
supervisory powers in relation to financial conglomerates.
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Directive 2002/87/EC

The FCA’s powers to vary a firm’s Part 4A permission or to impose
requirements under sections 55J and 55L of the Act have-been were extended
under these Regulations. The FCA is able to use these powers where it is
desirable to do so for the purpose of:

supervision in accordance with the Finaneial- Conglomerates Direetive

Financial Groups Directive Regulations;

acting in accordance with specified provisions of the Capital Requirements
Direetive Capital Requirements Regulations 2013; and

acting in accordance with specified provisions ef that implemented or
supplemented the Solvency II Directive.

EG 19.13 is deleted in its entirety. The deleted text is not shown but the section is marked
deleted as shown below.

19.13

The Consumer Protection Co-operation Regulation [deleted]

Amend the following as shown.

19.14

19.14.2

The Money Laundering, Terrorist Financing and Transfer of Funds
(Information on the Payer) Regulations 2017

The FCA is responsible for monitoring and enforcing compliance with the
Money Laundering Regulations not only by authorised firms who are within
the Money Laundering Regulations’ scope, but also by what the Regulations
describe as “Annex I financial institutions”. These are businesses which are not
otherwise authorised by us but which carry out certain of the activities which
were listed in Annex I of the Banking Consolidation Directivezg, now-then in
Annex I of the €RD Capital Requirements Directive, the relevant text of which
is set out in Schedule 2 of the Money Laundering Regulations. The activities
include lending (e.g. forfaiters and trade financiers), financial leasing, and safe

custody services. Annex I financial institutions are required to register with the
FCA.

*Money service businesses are also outside the definition of “Annex I financial
institution”, which is set out in Regulation 55(2) of the Money Laundering
Regulations.
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[Note: Directive 2013/36/EU]

The FCA is also responsible for monitoring and enforcing compliance with the
Funds Transfer Regulation by payment service providers specified under
regulation 62(1) of the Money Laundering Regulations.

[Note: Regulation (EU) No 2015/847 on information accompanying transfer of
funds as amended by the Money Laundering and Transfer of Funds
(Information) (Amendment) (EU Exit) Regulations 2018 (S12019/253)]

The Money Laundering Regulations add to the range of options available to the
FCA for dealing with anti-money laundering and anti-terrorist financing
failures. These options include:

® to prosecute a relevant person, including but not limited to an authorised

firm; or an Annex I financial institution-er-an-auetionplatform, as well as
any responsible officer;

¢ to fine or censure a relevant person, including but not limited to an
authorised firm; or an Annex I financial institution-er-an-auetionplatform,
as well as any officer knowingly concerned in the breach, under regulation
76 of the Money Laundering Regulations;

e to cancel, suspend or impose limitations or other restrictions on the
authorisation or registration of an authorised person or payment service
provider, under regulation 77 of the Money Laundering Regulations; and

to impose a temporary or permanent prohibition on an officer knowingly
concerned in a breach by a relevant person, including an authorised firm or
Annex I financial institution, or a payment service provider, under regulation
78 of the Money Laundering Regulations.

Insurance Accounts Directive (Lloyd’s Syndicate and Aggregate Accounts)
Regulations 2008

The Lloyd’s Accounting Regulations #mplement implemented the Audit and
Accounts Directives in relation to the Lloyd’s insurance market. They atm
aimed to increase the transparency of the accounts published by Lloyd’s
syndicates by imposing requirements in relation to the preparation and
disclosure of the accounts. The Regulations give the FFCA the power to institute
criminal proceedings for an offence committed under the Regulations.

Payment Services Regulations 2017
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19.21 The conduct of investigations under the Payment Services Regulations

19.21.3

)  impese-a-variation-on-the permissions-of antncomingfirm- [deleted]

19.23 Electronic Money Regulations 2011

19.23.2

EG 19.24 is deleted in its entirety. The deleted text is not shown but the section is marked
deleted as shown below.

19.24 Cross-Border Payments in Euro Regulations 2010 [deleted]

EG 19.25 is deleted in its entirety. The deleted text is not shown but the section is marked
deleted as shown below.

19.25 Recognised Auction Platforms Regulations 2011 [deleted]

Amend the following as shown.
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Derivatives, Central Counterparties and Trade Repositories Regulations
2013

The FCA has information gathering and sanctioning powers under the Act
which are applicable to breaches of EMIR requirements by authorised persons
or recognised bodies. The OTC derivatives, CCPs and trade repositories
regulation adds to the powers available to the FCA for dealing with breaches of
EMIR requirements and sets out information gathering and sanctioning powers
enabling the FCA to investigate and take action for breaches of the EMIR
requirements by non- authorised counterparties and for certain breaches of the
OTC derivatives, CCPs and trade repositories regulation by authorised
persons. Such powers under the OTC derivatives, CCPs and trade repositories
regulation or the Act do not extend to breaches of article 11(3) and (4) of EMIR
by PRA-authorised financial counterparties. The FCA has additional powers in
relation to trade repositories under the Over the Counter Derivatives, Central
Counterparties and Trade Repositories (Amendment, etc., and Transitional
Provision) (EU Exit) Regulations 2018 (see EG 19.40).

Alternative Investment Fund Managers Regulations 2013

The AIFMD UK regulation transpeses transposed AIFMD and makes made the
necessary changes to UK legislation in relation to the implementation of the
EuSEF regulation, the EuVECA regulation, the ELTIF regulation and the
Money Market Funds regulation. It prevides provided new and updated powers
in relation to both existing and new managers of AIF’s, whether authorised or
registered.

The AIFMD UK regulation includes information gathering and sanctioning
powers that enable the F'CA to investigate and take action for breaches of the
regulations and direetly-applicable EUregulations onshored regulations.
Specific standalone powers are in the AIFMD UK regulation for unauthorised
AIFMs, by applying relevant sections of the Act. Amendments to the Act,
including those made under the Eiranetal-Servicesand-MarketsAet
Qualifying EU-Previsions)-Order 2043 Financial Services and Markets Act
(Qualifying Provisions) Order 2013 (as amended by the Financial Services and
Markets Act 2000 (Amendment) (EU Exit) Regulations 2019 (S12019/632),
extend certain F'CA powers (e.g. disciplinary powers, injunctions and
restitution) so that they apply to contraventions of requirements of the AIFMD

UK regulation and to contraventions of direethy-applicable EU-regulations

onshored regulations.

Information gathering and investigation powers

The rew powers under the AIFMD UK regulation include powers of direction
and the power to revoke the registration of small registered UK AIFMs,
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(mcludmg a SEF manager or RVECA manager EMSEF—maﬁageFer—a—E—bAéEGA

The FCA will respect the principle of proportionality when taking action

against EuSEF-er EnVECA-managers SEF managers or RVECA managers for
breaches identified in articles 22 and 21 of the directhy-appheable EuSEE

regwlation-and-EnVECAregulation SEF regulation or RVECA regulation,
respectively. The FCA may take action to ensure compliance with the
regulations or prohibit the use of the designation of ExSEFmanagerof
EuVECA manager SEF manager or RVECA manager and revoke registration
of such managers. The prohibition route is more likely to apply to serious
breaches of the EHregulations onshored regulations such as in situations
where:

e registration has been obtained through false statements or any other
irregular means; or

e there are grounds for concern over the behaviour of a EuSEF-manager
oratfuVECA-manager SEF manager or RVECA manager in the
management of a quatifyingsocialentreprenenrshipfund SEF or a
guadifyingventure-capitedlfund RVECA, respectively.

The Mortgage Credit Directive Order

The Mortgage Credit Directive (MCD) alews allowed for an exemption not to
apply the MCD to buy-to-let lending if there s was in place an appropriate
framework for the regulation of these mortgages. The Mortgage Credit
Directive Order 2015 (MCDO) is the vehicle through which the framework for
“consumer buy-to-let” (CBTL) mortgages hasbeen was established in order to
comply with the MCD.

The Payment Accounts Regulations 2015

The Payment Accounts Regulations 2015 (“the PARs”) implement
implemented the Payment Accounts Directive. They entitle consumers who
hold a payment account (such as a current account) to receive certain
information about the fees and charges applied to that account. They also
entitle consumers to use a switching service which meets certain minimum
standards, if they wish to change their payment account to another provider.

Markets in Financial Instruments Regulations 2017

The MiFI Regulations in part #mplement implemented MiFID. The FCA has
investigative and enforcement powers in relation to both criminal and non-
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criminal breaches of the MiFI Regulations (including requirements imposed on
persons subject to the MiFI Regulations by MiFIR and any directhy-applicable
EU-regulation onshored regulation which was an EU regulation-made under
MiFIR or MiFID). The MiFI Regulations impose requirements on:

(1)  persons holding positions in relevant contracts for commodity
derivatives trading on trading venues and for economically equivalent
OTC contracts, whether or not the persons are authorised; and

(2)  exempt investment firms providing services in algorithmic trading,
direct electronic access or acting as a general clearing member or in
relation to the synchronisation of business clocks.

The MiFI Regulations also give the FCA the powers to investigate and enforce

breaches of article 28 of MiFIR and any directly-applicable EUregulation

onshored regulation which was an EU regulation made under MiFIR.

Data Reporting Services Regulations 2017

The DRS Regulations implement implemented MiFID. The FCA has
investigation and enforcement powers in relation to both criminal and non-
criminal breaches of the DRS Regulations (including requirements imposed on
persons subject to the DRS Regulations by MiFIR and any direetly-appleable
EY-regulation onshored regulation which was an EU regulation made under
MiFIR or MiFID). The DRS Regulations impose requirements on data
reporting services providers (“DRSPs”) which are entities authorised or
verified to provide services of:

(1)  publishing trade reports (“APA”);
(2)  reporting details of transactions (“ARM”’); and

(3)  collecting trade reports (“CTP”).

The Packaged Retail and Insurance-based Investment Products
Regulations 2017

The Packaged Retail and Insurance-based Investment Products Regulations
tmplement implemented the PRIIPs Regulation (before it was brought into UK
law). The FCA has investigative and enforcement powers in relation to both
criminal and civil breaches of the Packaged Retail and Insurance-based
Investment Products Regulations, PRIIPs Regulation and any direetly
apphieable- B regulation onshored regulation which was an EU regulation
made under the PRIIPs Regulation. The PRIIPs Regulation imposes
requirements on both authorised and unauthorised persons who manufacture,
advise on, market or sell a PRIIP.
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UK Benchmarks Regulations 2018

The UK Benchmarks Regulations 2018 in part #mplement implemented the
benchmarks regulation (before it was brought into UK law). The FCA has
investigative and enforcement powers in relation to both criminal and non-
criminal breaches of the UK Benchmarks Regulations 2018 (including
requirements imposed on persons subject to the UK Benchmarks Regulations
2018 by the benchmarks regulation and any direethy-appheable EUregulation
onshored regulation which was an EU regulation made under the benchmarks
regulation). Our powers in relation to Miscellaneous BM persons are set in the
UK Benchmarks Regulations 2018.

UK Securitisation Regulations

The UK Securitisation Regulations smplement implemented the Securitisation
Regulation (before it was brought into UK law). The FCA has investigative and
enforcement powers in relation to both criminal and non-criminal breaches of
the UK Securitisation Regulations, Securitisation Regulation and any direethy

applicable EU-regulation onshored regulation which was an EU regulation

made under the Securitisation Regulation.

The Securitisation Regulation and the UK Securitisation Regulations seek to
make the securitisation market work more effectively. They aim to address
some of the harms to investors identified in these markets following the
financial crisis, including the lack of adequate disclosure, and the misalignment
between issuers’ and investors’ interests. The new framework consolidates
existing requirements and strengthens the legislation on securitisation. The
Securitisation Regulation and the UK Securitisation Regulations promote
transparency and appropriate due diligence by investors for securitisation
investments. They create a framework for simple, transparent and standardised
(STS) securitisations. This framework will help to reduce the harm from
investors making badly-informed decisions because they fail to understand and
appropriately analyse the risks in their securitisation investments.

Enforcement of the Consumer Credit Act 1974
Introduction

The CCA Order gives the FCA the power to enforce the CCA through the
application of its investigation and sanctioning powers in the Act by reference
to the contravention of CCA Requirements and criminal offences under the
CCA. The FCA’s investigation and sanctioning powers include the following:

power to censure or fine an approved person, or impose a suspension or a
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restriction on their approval under section 66 of the Act, for being knowingly
concerned in a contravention by the relevant authorised person of a CCA
Requirement;

power to require information and documents, under section 165 of the Act, it

reasonably requires in connection with the exercise of the functions conferred
on it by the CCA Order;

power to appoint an investigator under section 167 of the Act for reasons
related to its functions under the CCA Order;

power to appoint an investigator under section 168 of the Act where there are
circumstances suggesting that an offence under the CCA may have been
committed or that a person may have failed to comply with a CCA
Requirement;

power to censure (under section 205 of the Act) or fine (under section 206 of
the Act) an authorised person, or impose a suspension or restriction on their
permission (under section 206A of the Act) for the contravention of a CCA
Requirement;

power to apply to the court for an injunction under section 380 of the Act by
reference to the contravention or likely contravention of a CCA Requirement;

power to apply to the court for a restitution order under section 382 of the Act
by reference to the contravention of a CCA Requirement;

power to impose a restitution requirement under section 384 of the Act by
reference to the contravention of a CCA Requirement; and

power to prosecute under section 401 of the Act an offence committed under
the CCA.

Appendix  Guidelines on investigation of cases of interest or concern to the Financial
2 Conduct Authority and other prosecuting and investigating agencies

App 2.1 Purpose, status and application of the guidelines

Indicators for deciding which agency should take action

App 2.1.9  The following are indicators of whether action by the FCA or one of the other
agencies is more appropriate. They are not listed in any particular order or
ranked according to priority. No single feature of the case should be considered
in isolation, but rather the whole case should be considered in the round.

(a) Tending towards action by the FCA

Where the suspected conduct in question gives rise to concerns regarding
market confidence or protection of consumers of services regulated by the
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FCA.
Where the suspected conduct in question would be best dealt with by:

criminal prosecution of offences which the FCA has powers to prosecute
by virtue of the Financial Services and Markets Act 2000 (“‘the 2000
Act”) (See Appendix paragraph 1.4) and other incidental offences;

civil proceedings under the 2000 Act (including applications for
injunctions, restitution and to wind up firms carrying on regulated
activities);

regulatory action which can be referred to the Tribunal (including
proceedings for market abuse); and

proceedings for breaches of Part VI of the Act, of Part 6 rules or the
Prospectus Rules or a provision that was otherwise made in accordance
with the Prospectus Directive.

Where the likely defendants are authorised persons, approved persons or
conduct rules staff.

Where the likely defendants are issuers or sponsors of a security admitted
to the official list or in relation to which an application for listing has been
made.

Where there is likely to be a case for the use of FCA powers which may
take immediate effect (e.g. powers to vary the permission of an authorised
firm or to suspend listing of securities).

Where it is likely that the investigator will be seeking assistance from
overseas regulatory authorities with functions equivalent to those of the
FCA.

Where any possible criminal offences are technical or in a grey area
whereas regulatory contraventions are clearly indicated.

Where the balance of public interest is in achieving reparation for victims
and prosecution is likely to damage the prospects of this.

Where there are distinct parts of the case which are best investigated with
regulatory expertise.

Appendix to the guidelines on investigation of cases of interest or concern
to the financial conduct authority and other prosecuting and investigating
agencies

The FCA

Under the 2000 Act the FCA has powers to investigate concerns including:

regulatory concerns about authorised firms and individuals employed by
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them;

. suspected contraventlons of the Market Abuse Regulatlon or any ehfeeﬂ-y

¢ suspected misleading statements and practices under s.397 of the 2000 Act
and Part 7 of the Financial Services Act 2012;

e suspected insider dealing under of Part V of the Criminal Justice Act 1993;

e suspected contraventions of the general prohibition under s.19 of the 2000
Act and related offences;

e suspected offences under various other provisions of the 2000 Act (see
below);

e suspected breaches of Part VI of the Act, of Part 6 rules or the prospectus
rules or a provision that was otherwise made in accordance with the
Prospectus Directive.

The FCA’s powers of information gathering and investigation are set out in
Part XI of the 2000 Act and in s.97 in relation to its Part VI functions.

App 3.1.4  The FCA has the power to take the following enforcement action:

e discipline authorised firms under Part XIV of the 2000 Act and approved
persons and other individuals under s.66 of the 2000 Act;

® impose penalties on persons that perform controlled functions without
approval under s.63A of the 2000 Act;

® impose civil penalties under s.123 of the 2000 Act;

e temporarily prohibit an individual from exercising management functions
in MiFID investment firms or from dealing in financial instruments e

emissions-anction-produets on their own account or on the account of a
third party, under s.123A(2) of the 2000 Act;

e permanently prohibit an individual from exercising management functions
in MiFID investment firms under s.123A(3) of the 2000 Act;

¢ suspend the permission of an authorised person or impose limitations or
other restrictions in relation to the carrying on of a regulated activity by an
authorised person under s.123B of the 2000 Act;
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prohibit an individual from being employed in connection with a regulated
activity, under s.56 of the 2000 Act;

apply to Court for injunctions (or interdicts) and other orders against
persons contravening relevant requirements (under s.380 of the 2000 Act)
or engaging in market abuse (under s.381 of the 2000 Act);

petition the court for the winding up or administration of companies, and
the bankruptcy of individuals, carrying on regulated activities;

apply to the court under ss.382 and 383 of the 2000 Act for restitution
orders against persons contravening relevant requirements or persons
engaged in market abuse;

require restitution under s.384 of the 2000 Act of profits which have
accrued to authorised persons contravening relevant requirements or
persons engaged in market abuse, or of losses which have been suffered by
others as a result of those breaches;

(except in Scotland) prosecute certain offences, including under the Money
Laundering Regulations 2007, the Transfer of Funds (Information on the
Payer) Regulations 2007, Part V Criminal Justice Act 1993 (insider
dealing), Part 7 of the Financial Services Act 2012 and various offences
under the 2000 Act including (Note: The FCA may also prosecute any other
offences where to do so would be consistent with meeting any of its
statutory objectives):carrying on regulated activity without authorisation or
exemption, under s.23;

making false claims to be authorised or exempt, under s.24;
promoting investment activity without authorisation, under s.25;
breaching a prohibition order, under s.56;

failing to co-operate with or giving false information to FCA appointed
investigators, under s.177;

failing to comply with provisions about influence over authorised persons,
under s.191;

making misleading statements and engaging in misleading practices, under
$.397;

misleading the FCA, under s.398;
various offences in relation to the FCA’s Part VI function;

Fine, issue public censures, suspend or cancel listing for breaches of the
Listing Rules by an issuer; and

Issue public censures or cancel a sponsor's approval.
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Annex B

Amendments to the Perimeter Guidance Manual (PERG)

Part 1: Comes into force on exit day as defined in the European Union (Withdrawal)

Act 2018

In this Annex, underlining indicates new text and striking through indicates deleted text.

1 Introduction to the Perimeter Guidance Manual
14 General guidance to be found in PERG
1.4.2 G  Table: list of general guidance to be found in PERG.
Chapter: Applicable to: About:
PERG 13: Any UK person the scope of the UK provisions which implemented
. who needs to MiFID and the CRD and £t UK CRR.
Guidance on
the scope of know whether
the UK MiFID or the
brovisions CRD and EY UK
gth CRR (which
T llow provisions
1 a—
l—m.lwi which correspond
MiFID and h CAD
CRD IV to the rgcast
to continue to
apply to certain
firms) as
] ¥
the UK apply to
him
2 Authorisation and regulated activities
2.2 Introduction
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The rest of this chapter provides a high level guide through the questions set
out in PERG 2.2.3G. It aims to give an overall picture but in doing so it
necessarily relies on the reader referring to UK statutory provisions ané

Eurepeanlegislation to fill in the detail (which can be extensive).

Link between activities and the United Kingdom

Section 418 of the Act (Carrying on regulated activities in the United
Kingdom) takes this one step further. It extends the meaning that ‘in the
United Kingdom” would ordinarily have by setting out five additional cases.
The Act states that, in these five cases, a person who is carrying on a
regulated activity but who would not otherwise be regarded as carrying on
the activity in the United Kingdom is, for the purposes of the Act, to be
regarded as carrying on the activity in the United Kingdom.

(D) The first case ts where a UK-based person carrics on a regulated
L her EEA S . . ¢ eiol 1 Sirrol
Merketr-Pirective-ortheatterornregaron: | deleted|

2) The-second-case-consists-of the-marketing inanother EEA-State-ofa
. . b
] ] | i .. ]3. b the UCITS Di 2
applies- [deleted]

3) The third case is where a regulated activity is carried on by a UK-
based person and the day-to-day management of the activity is the
responsibility of an establishment in the United Kingdom.

4) The feurth case is where a regulated activity is carried on by a
person who is not based in the United Kingdom but is carried on
from an establishment in the United Kingdom. This might occur
when each of the stages that make up a regulated activity (such as
managing investments) takes place in different countries. For
example, a person’s management is in country A, the assets are held
by a nominee in country B, all transactions take place in country B
or country C but all decisions about what to do with the investments
are taken from an office in the United Kingdom. Given that the
investments are held, and all dealings in them take place, outside the
United Kingdom there may otherwise be a question as to where the
regulated activity of managing investments is taking place. For the
purposes of the Act, it is carried on in the United Kingdom.

) . S s i ’
: . o ied on. & blis}
inthe United Kingdominanother EEA-State: [deleted]
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(1) The requirement to be authorised to carry on the regulated activity
of administering a benchmark gives effect to the authorisation and
registration regime under article 34 of the benchmarks regulation.

(2) Article 34 only requires a person to be authorised or registered in

the UK (as-oppesed-to-elsewhere-inthe £L) if that person is located
in the UK.

3) Accordingly, the FCA considers that where a person (P) administers
a benchmark in the UK but P is not located in the UK:

(a) P does not carry on the regulated activity of administering a
benchmark from an establishment maintained by P in the UK
for the purposes of section 418 of the Act; and

(b) P would not otherwise be regarded as carrying on that
regulated activity in the UK.

4) Located is defined in the Glossary and has the same meaning as it
does in the benchmarks regulation.

Investments and activities: general

Modification of certain exclusions as a result of MiFID, the IDD and the
Mortgage Credit Directive

The application of certain of the exclusions considered in PERG 2.8
(Exclusions applicable to certain regulated activities) and PERG 2.9
(Regulated activities: exclusions applicable to certain circumstances) is
modified in relation to persons who are subject to the UK provisions which
implemented MiFID, the Insurance Distribution Directive and the MCD.
The reasons for this and the consequences of it are explained in PERG
2.5.4G for MiFID, PERG 5 (Guidance on insurance distribution activities),
for the Insurance Distribution Directive and PERG 4.10A for the MCD.

Investment services and activities

I e the G , hili |
implementation-of- MiFID- Certain persons subject to the requirements of
the UK provisions which implemented MiFID must be brought within the
scope of regulation under the Act. A core element of MiFID is the concept
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of investment firm. An investment firm is any person whose regular
occupation or business is the provision of one or more investment services
to third parties or the performance of one or more investment activities on a
professional basis. An investment firm is not subject to the UK provisions
which implemented MiFID requirements if it falls within one or more of the
exemptions in artiele 2-MiEID Part 1 of Schedule 3 of the Regulated
Activities Order. Further information about these exemptions is contained
in PERG 13.5. To the extent that an investment firm falls within one of
these exemptions, it will not be a MiFID investment firm. Where a firm is
not a MiFID investment firm because one or more of the exemptions in
artiele2 Part 1 of Schedule 3 of the Regulated Activities Order apply, it
may still be carrying on regulated activities and therefore require
authorisation unless it is an exempt person.

Prior to exit day, Fhe the UK has exercised part of the optional exemption
in article 3 of MiFID. This is now set out in regulation 8 of the MiFI
Regulations. Further information about this exemption is contained in Q48
to 53 in PERG 13.5. The investment services to which artiele 3-apply
regulation 8 of the MiFI Regulation applies (namely reception and
transmission of orders and investment advice in relation to either
transferable securities or units in collective investment undertakings)
correspond to regulated activities (see PERG 13 Annex 2 Tables 1 and 2).

For persons who are MiFID investment firms, the activities that must be
caught by the Regulated Activities Order are those that are caught by the
UK provisions which implemented MiFID. To achieve this result, some of
the exclusions in the Order (that will apply to persons who are not caught
by MiFID) have been made unavailable to MiFID investment firms when
they provide or perform investment services and activities. A “MiFID
investment firm”, for these purposes, includes credit institutions to which
the UK provisions which implemented MiFID applies (see PERG 13, Q5
and 9); collective portfolio management investment firms providing the
services of portfolio management and personal recommendations in
relation to financial instruments or the ancillary service of safekeeping and
administration in relation to units of collective investment undertakings;
and AIFM investment firms providing the ancillary service of reception and
transmission of orders in relation to financial instruments. The same
exclusions are also unavailable to third country investment firms when they
provide investment services and activities. Article 4(4) of the Regulated
Activities Order (Specified activities: general) lists a number of exclusions
that must be disregarded. These relate to the exclusions concerned with:

Insurance distribution or reinsurance distribution

G

The IDD is was in part been implemented through various amendments to
the Regulated Activities Order. These inelade included article 4(4A)
(Specified activities: general) which preeludes precluded a person who, for
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remuneration, takes up or pursues insurance distribution or reinsurance
distribution in relation to a risk or commitment situated in from making use
of certain exclusions. Post exit day, this provision has been amended to
refer to a risk or commitment situated in the United Kingdom. In other
cases, some of the exclusions provided in relation to particular regulated
activities are unavailable where the activity involves a contract of
insurance. This is explained in more detail in PERG 5 (Insurance
distribution activities).

Wider definition of certain specified investments when carrying on some kinds of
EY MiFID business

G

Some specified investments are defined so that certain products only come
within that specified investment when a person is providing services under
certain EY legislation in relation to that product.

When PERG 2.5.7G applies, the product is only treated as falling within the
definition of the specified investment concerned if (in relation to that
product):

(1) one of the following persons:
(a) a MiFID investment firm; or
(b) a third country investment firm; or
(©) a CRD credit institution; or

(d) a credit institution that would qualify to be a CRD credit
institution if its registered or head office were in the £EA
United Kingdom;

provides or performs investment services and/or activities on a
professional basis; or

(2) a UCITS investment firm is providing certain investment services
and/or activities under the UK provisions which implemented article
6.3 of the UCITS Directive (provision of services in addition to
UCITS management); or

3) a market operator (or someone who would be a market operator if it
was based in the EEA United Kingdom) is providing the investment
services and/or activities of operating a multilateral trading facility
or organised trading facility (these activities are described in Q24
and Q24A in PERG 13.3); or

4) an AIFM investment firm is providing services under the UK
provisions which implemented article 6.4 of the AIFMD (provision
of services in addition to AIF management).
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2.6 Specified investments: A broad outline

Greenhousegas-emisston Emission allowances

26.19D G
26.19E G
26.19F G
26.19G G

)

2)

3)

2)

Hmel are-two-specified ““5“““”” fEk;E.mg e IE}.*E S]Ehegﬁzel:fe*

the-firstkind-comprises emission allowances that are
o EHE?EE “s]Ji"““”.“”.”m'“'“E.'M o ;E ”;? “ 1”“”'“

) | i .. n itself_subi
2)- [deleted]

An emission allowance is only a specified investment vnder{Hb) if
PERG 2.5.7G (Wider definition of certain specified investments
when carrying on some kinds of EU business) applies.

An emission allowance can also be the underlying for an option,
future or contract for differences.

mvestmentorarelevantinvestment | deleted]
S ] ) | . i :
(D

Emission allowance means an allowance as defined in article 3(a) of
Directive 2003/87/EC which established the scheme for greenhouse
gas emission allowance trading within the EU. That article provides
that an allowance is an allowance to emit one tonne of carbon
dioxide equivalent during a specified period, only valid for the
purpose of meeting the requirements of Directive 2003/87/EC and
only transferable in accordance with the provisions of that directive
(emission allowance).
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2.6.20 G  The specified investment category of options comprises:

)

2)

3)

Futures

options to acquire or dispose of securities or contractually based
investments, currency and certain precious metals and options to
acquire or dispose of such options. Options to buy or sell other types
of commodity will only fall within this specified investment category
if they are options to buy or sell futures, or options to buy or sell
contracts for differences, which are based on other commodities. But
options to buy or sell other types of commodity may be contracts for
differences (see PERG 2.6.23G);

options to acquire or dispose of other property and falling within
paragraphs 5, 6, 7 or 10 of Seetion-C-of Annex1-toMiFID Part 1 of
Schedule 2 to the Regulated Activities Order (see article 83(2) of the
Regulated Activities Order and PERG 13, Q33A to Q34 for
guidance about these instruments), but only where they are options
to which PERG 2.5.7G (Wider definition of certain specified
investments when carrying on some kinds of E& MiFID business)
applies; and

options to acquire or dispose of an option to which (2) applies, but
only where PERG 2.5.7G applies (see article 83(1)(e) of the
Regulated Activities Order).

2.6.22A G  As with options, there is an additional category of instruments which are
futures only in limited circumstances. These are contracts as described in
PERG 2.6.21G:

)

that would not be regarded as having been entered into for
investment purposes because they fail one of the tests mentioned in
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PERG 2.6.22G;
that:

(a) fall within paragraph 4 of Seetion-C-ofAnnex'-+to-MiFID
Part 1 of Schedule 2 to the Regulated Activities Order and
relate to currencies (see PERG 13, Q31A to Q318 for
guidance about these derivatives); or

(b) fall within paragraphs 5, 6, 7 or 10 of Seetion-C-of-Annex+
to-MiFID Part 1 of Schedule 2 to the Regulated Activities
Order (see PERG 13, Q33A to Q34 for guidance about these
derivatives); and

to which PERG 2.5.7G (Wider definition of certain specified
investments when carrying on some kinds of E& MiFID business)
applies

See article 84(1A)-(1D) of the Regulated Activities Order

Contracts for differences

2.6.23 G

2624A G

The specified investment category of contracts for differences covers:

)
2)

3)

rights under contracts for differences;

rights under other contracts whose purpose or pretended purpose is
to secure a profit or avoid a loss by reference to fluctuations in
certain factors; and

derivative contracts for the transfer of credit risk (not within (1) or
(2)) falling within paragraph 8 or 9 of Seetion-C-of-Annex-1+to
MEID Part 1 of Schedule 2 to the Regulated Activities Order (see
PERG 13, Q31 for guidance about these instruments), but only
where PERG 2.5.7G (Wider definition of certain specified
investments when carrying on some kinds of E& MiFID business)
applies.

The factors mentioned in (2) include the value or price of property of any
description or an index or any ‘other factor designated in the contract’. This
catches a wide range of factors.

)

A binary or other fixed outcomes bet is also treated as contract for
differences. This is defined as something that meets the following
conditions:

(a) it is a derivative contract of a binary or other fixed outcomes
nature;
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(b) it is not covered by PERG 2.6.23G(1) or (2);
(©) it is settled in cash;

(d) it is a financial instrument that falls within paragraphs 4, 5,
6, 7 or 10 of Secton-C-of Annex1toMiEID Part 1 of
Schedule 2 to the Regulated Activities Order (see PERG 13,
Q31A to Q34 for guidance about these instruments); and

(e) one of the following requirements is met:

(1) PERG 2.5.7G (Wider definition of certain specified
investments when carrying on some kinds of E& MiFID
business) applies; or

(i1) a person is making arrangements with a view to
transactions in investments in relation to it.

Rights under a regulated mortgage contract

2.6.27 G  Inaccordance with article 61(3)(a) of the Regulated Activities Order, a
regulated mortgage contract is a contract which, at the time it is entered
into, satisfies the following conditions:

(D) the contract is one where the lender provides credit to an individual
or trustees (the “borrower”);

(2) the obligation of the borrower to repay is secured by a mortgage on
land: in-the KEEA—and

(a) in relation to a contract entered into before exit day, means
land in the United Kingdom or, if the contract was entered
into on or or after 21 March 2016, within the territory of an
EEA state;

(b) in relation to a contract entered into on or after exit day,
means land in the United Kingdom; and

3) at least 40% of that land is used, or is intended to be used, as or in
connection with a dwelling.

Detailed guidance on this is set out in PERG 4.4 (Guidance on regulated
activities connected with mortgages). However, generally, the definition of
regulated mortgage contract does not include certain loans to commercial
borrowers, second charge loans by a credit union, exempt consumer buy-to
let mortgage contracts (see PERG 4.4.31G) and second charge bridging
loans (see PERG 4.4.1-AQG).
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2.7 Activities: a broad outline

[deleted]
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[deleted]
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3)

“4)

&)

(6)

(7)

F ) | botl Fied | Ty
Vit i i - [deleted]
i the fi o PERG276BG ) .

1551 I - [deleted]

0 in the ce conry in PER
SOTY G

ay-permisstontrom-the FEAHorbiddine: [deleted]

investments: [deleted]

An emission allowance is a security. This means that any person
wishing to carry out any activity in relation to it will need to
consider whether any of the regulated activities relating to securities
apply (subject to (8)).

A derivative on an emission allowance is potentially a contractually
based investment and a relevant investment. Therefore any person
wishing to carry out any activity in relation to it will need to
consider whether any of the regulated activities relating to
contractually based investments and relevant investments apply
(subject to (8)).
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Operating a UK multilateral trading facility

2.7771DA G  The definition of a UK multilateral trading facility covers:

)

2)

a multilateral trading facility M+HD as defined by article 2(1)(14A)
of MiFIR (see PERG 13, Q24) operated by an investment firm, a
credit institution or a market operator; or

a facility which:

(a) is operated by an investment firm, a credit institution or a
market operator that is set up outside the £EA United

Kingdom; and

(b) would come within (1) if its operator was set up in the £EA
United Kingdom.
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Operating a UK multilateral trading facility

2.7.71DC G  The definition of an UK organised trading facility covers:

(1) an UK organised trading facility as defined by MH<ED article
2(1)(A5A) of MiFIR (see PERG 13, Q24A) operated by an
investment firm, a credit institution or a market operator; or

2) a facility which:

(a) is operated by an investment firm, a credit institution or a
market operator that is set up outside the £EA United

Kingdom; and

(b) would come within (1) if its operator was set up in the £EA
United Kingdom.

Managing a UK UCITS, managing an AIF, and establishing etc collective
investment schemes

277.13B G  The activity of managing a UK UCITS is derived from the UCITS
Directive. A person will manage a UK UCITS where they carry on
collective portfolio management of a UK UCITS. A UK UCITS is a type of
collective investment scheme which is authorised by a-competentauthority
inan-EEA-State the FCA as meeting the requirements under the UK
provisions which implemented UCITS Directive.

2.7.13G G  Operators-trustees-ordepositaries ot UCITS established-in-other £EA

2.8 Exclusions applicable to particular regulated activities
Accepting deposits
2.8.2 G  Three Two exclusions apply to the regulated activity of accepting deposits.

PERG—Q—Q—L%G}—dG%S—H@PG&PH—%&—FGg—Hl&E&d—&GH%— The seeeﬁel first
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relates to a firm with a Part 4A permission to manage an AIF or manage a
UK UCITS (see PERG 2.9.22G (Managers of UK UCITS and AIFs)). There
is also excluded from accepting deposits any activity which is carried on by
a local authority (see PERG 2.9.23G). In addition to the situations that are
excluded from being ‘deposits’ (see PERG 2.6.2G to PERG 2.6.4G),
several persons are exempt persons in relation to the regulated activity of
accepting deposits (see PERG 2.10.8G (2)).

Effecting and carrying out contracts of insurance

G

The following activities are excluded from both the regulated activities of
effecting and carrying out contracts of insurance.

(D) In specified circumstances, the activities of an EEA firm
when participating in a Community co-insurance operation
are excluded. A Community co-insurance operation is
defined in the Solvency II Directive.

2) In specified circumstances, activities that are carried out in
connection with the provision of on-the-spot accident or
breakdown assistance for cars and other vehicles (such as
repairs, vehicle retrieval, delivery of parts or fuel) are
excluded.

3) . o ) . .
ECA Y | | P ) de il 8 :
1 1 9. - [deleted]

4 Activities carried on by a firm with a Part 4A permission to
manage an AIF or manage a UK UCITS, where they are in
connection with, or for the purposes of, managing an AIF or
managing a UK UCITS (see PERG 2.9.22G (Managers of
UK UCITS and AIFs)).

Dealing in investments as principal

G

The regulated activity of dealing in investments as principal applies to
specified transactions relating to any security or to any contractually based
investment (apart from rights under funeral plan contracts or rights to or
interests in such contracts). The activity is cut back by exclusions as
follows.

(6) A person will not be treated as carrying on the activity of dealing in
investments as principal if, in specified circumstances (outlined in
PERG 2.9), he enters as principal into a transaction:

(2) as-an-incoming ECA provider{see PERG2.918G); [deleted]
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) that involves a contract of insurance covering large risks
situated outside the £EA United Kingdom (see PERG
2.9.19G);

(7)

Dealing in investments as agent

2.8.5 G  The regulated activity of dealing in investments as agent applies to
specified transactions relating to any security or to any relevant investment
(apart from rights under funeral plan contracts or rights to or interests in
such rights). In addition, the activity is cut back by exclusions as follows.

3) In addition, exclusions apply in specified circumstances (outlined in
PERG 2.9 (Regulated activities: exclusions available in certain
circumstances)) where a person enters as agent into a transaction:

(g)  asanincoming ECAprovider{see PERG2:913G); [deleted]
“4)

Arranging deals in investments and arranging a home finance transaction

2.8.6A G  The exclusions in the Regulated Activities Order that relate to the various
arranging activities are as follows.

(1) OnderAsticle 24/42), an-activity that would otherwise be both
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PERG 2T-6DG)- [deleted]

......
7

3) The following exclusions from both article 25(1) and (2) (outlined in
PERG 2.9) apply in specified circumstances where a person makes
arrangements:

(2) as-an-incoming ECA provider{see PERG2.918G); [deleted]

k) that involve a contract of insurance covering large risks
situated outside the £EA United Kingdom (see PERG
2.9.19G);

Operating an electronic system in relation to lending

G

An activity of a kind specified below is excluded from the regulated activity
of operating an electronic system in relation to lending:

Managing investments

G

The activities of persons appointed under a power of attorney are excluded
under article 38 of the Regulated Activities Order, from the regulated
activity of managing investments, if specified conditions are satisfied. The
exclusion only applies where a person is not carrying on insurance
distribution or reinsurance distribution and is subject to further limitations
discussed below. In addition, the following exclusions (outlined in PERG
2.9) apply in specified circumstances where a person manages assets:

“4) as an fnconming ECA provider (sce PERG 2.9.18G): [deleted]
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Assisting in the administration and performance of a contract of insurance

2.8.7B G  The following exclusions from assisting in the administration and
performance of a contract of insurance also apply to a person in specified
circumstances:

3) as an fncoming ECA provider (sce PERG 2.9.18G): [deleted]

(6) that involve a contract of insurance covering large risks situated
outside the £EA United Kingdom (see PERG 2.9.19G); or

Debt adjusting, debt counselling, debt collecting and debt administration

2.8.71C G

(6) The exclusions relating to electronic-conmerce-aetivities by-an

theoming-ECA-provider(see-PERG 29186 -andfor activities
carried on by a local authority (see PERG 2.9.23G) or an insolvency

practitioner (see PERG 2.9.25G) also apply to these regulated
activities.

Safeguarding and administering investments

2.8.8 G  The exclusions from the regulated activity of safeguarding and
administering investments are as follows.

4) The following exclusions apply in specified circumstances where a
person safeguards and administers assets (or arranges for another to
do so):

) as-an-incoming ECA provider{see PERG 2.9 18G): [deleted]

Sending dematerialised instructions

2.8.9 G  Exclusions from the regulated activity of sending dematerialised
instructions apply in relation to certain types of instructions sent in the
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operation of the system maintained under the Uncertificated Securities
Regulations 2001 (SI2001/3755). The various exclusions relate to the roles
played by participating issuers, settlement banks and network providers
(such as Internet service providers) and to instructions sent in connection
with takeover offers (as long as specified conditions are met). In addition,
the following exclusions (outlined in PERG 2.9) apply in specified
circumstances where a person sends dematerialised instructions:

3) as an inconming ECA provider (sce PERG 2.9.18G): [deleted]

Managing a UK UCITS, managing an AIF and establishing etc collective
investment schemes

2.8.10 G

(1) The exclusion for incomine ECA providers (see PERG 29180
ff. e gi oot 7o ) gEgPERS
2F13AG)- The exclusion for business angel-led capital funds (see
PERG 2.9.20G) applies to the activities of managing an AIF,
managing a UK UCITS and establishing, operating and winding up
a collective investment scheme. There is a third exclusion for
insolvency practitioners (see PERG 2.9.25G).

Establishing etc pension schemes

2.8.11 G

Fhree Two exclusions apply to the range of activities specified as being
regulated in relation to stakeholder pension schemes and personal pension
schemes. The firstrelates 1o incoming ECA providers tsee PERG 29180,
The seecend first relates to firms with a Part 4A permission to manage an
AIF or manage a UK UCITS (see PERG 2.9.22G (Managers of UK UCITS
and AIFs)). The third-second relates to insolvency practitioners (see PERG
2.9.25G).

Advising on investments

28.12A G

Advice given by an unauthorised person in relation to a home finance
transaction or advising on regulated credit agreements for the acquisition
of land in the circumstances referred to in PERG 2.8.6AG (5)(a) or (b)
(Arranging deals in investments and arranging a home finance transaction)
is also excluded. In addition:

(1) the following exclusions apply in specified circumstances where a
person is advising on investments, advising on regulated credit
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agreements for the acquisition of land or advising on a home finance
transaction:

(c) as-an-incoming ECA provider{see PERG2.913G); [deleted|

Lloyd’s activities

2.8.13 G

e 9 1923199 0 )2 2) N 9 mIn o | )2
% v y—a < % il

- - A firm with a Part 4A permission
to manage an AIF or manage a UK UCITS is also excluded from carrying
on a regulated activity if the person carries on that activity in connection
with, or for the purposes of, managing an AIF or managing a UK UCITS
(see PERG 2.9.22G). Otherwise the only exclusions that apply concern the
regulated activity of arranging deals in its application to business carried
on at Lloyd’s.

Entering funeral plan contracts

2.8.14 G  Entering as provider into a funeral plan contract is not treated as a
regulated activity where:

3) . ded | . it . .
ECA provider{see PERG2.918G):-or [deleted]

Administering regulated mortgage contracts

2.8.14B G  The following exclusions apply in specified circumstances where a person
is administering a home finance transaction:

3) as an incoming ECA provider (see PERG 2.9.130G) [deleted ]

Regulated credit agreements
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[deleted]
2.8.1472C G (D)

credit-agreement: [deleted]

Regulated consumer hire agreements

G (D

The exclusions for electronic-commerce-activitiesprovided-by-an

incoming ECA providerand an activity carried on by a local
authority (see PERG 2.9.23G) also apply applies to the regulated

activities of entering into a regulated consumer hire agreement as
owner and exercising, or to having the right to exercise, the owner’s
rights and duties under a regulated consumer hire agreement.

Providing credit information services or credit references

G (O

Agreeing

The exclusions relating to activities carried on by members of the
legal profession (see PERG 2.8.6CG(6))-and-to-electronic

eomtereedetivities by-afircomine ECA provider{tsee PERG

2.918Grapply applies to providing credit information services and
providing credit references.

G A person who agrees to carry on certain other regulated activities (which is
itself a regulated activity see PERG 2.7.21G) does not require authorisation
where the person concerned is an overseas person and the agreement is
reached as a result of a legitimate approach (see PERG 2.9.12G). For this
exclusion to apply, the agreement must be one to arrange deals, manage
investments, assist in the administration and performance of a contract of
insurance, safeguard and administer investments or send dematerialised

mstructlons qihe—pfe%eﬂ—ef—e%eetmmeeemmﬁeee—aﬁwmﬁ—bm
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Regulated activities: exclusions applicable in certain circumstances

G

The various exclusions outlined below deal with a range of different
circumstances.

(D

2)

Each set of circumstances described in PERG 2.9.3G to PERG
2.9.17G has some application to several regulated activities relating
to securities, structured deposits, relevant investments or home
finance transactions. They have no effect in relation to the separate
regulated activities of accepting deposits, issuing electronic money,
effecting or carrying out contracts of insurance, bidding—in
emisstons-anctionss-advising on syndicate participation at Lloyd’s,
managing the underwriting capacity of a Lloyd’s syndicate as a
managing agent at Lloyd’s or entering as provider into a funeral
plan contract. Within each set of circumstances, the Regulated
Activities Order, in Chapter XVII of Part II of the Order, makes
separate provision for each regulated activity affected. This is
necessary because each exclusion has to be tailored to reflect the
different nature of the regulated activity involved and the different
language required (for example, some activities involve entering
directly into transactions while others relate to the provision of
services).

carrving oul contracts of tnsurance. |deleted]

Overseas Persons

G

)

2)

3)

The exclusion for overseas persons described in PERG 2.9.17G
does not apply to an investment firm or credit institution set up in a
third country that has been found equivalent under article 46 or 47
of MiFIR, as described in more detail in the rest of this paragraph.

Article 46 of MiFIR has a mechanism under which £SMA the FCA
may register a third country investment firm or a third country credit
institution without a branch in the £EEA United Kingdom.
Registration allows the third country investment firm or third
country credit institution to provide certain services to certain
customers within the £EA United Kingdom without the need for
further authorisation by an£EA-State the United Kingdom.

(2) only applies where the European-Commisston Treasury has
made a formal assessment that the legal and supervisory
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arrangements of that third country ensure that investment firms and
credit institutions authorised in that third country comply with
legally binding prudential and conduct of business requirements
which have equivalent effect to the UK provisions which
implemented MiFID, MiFIR and CRD.

that:

@ : L ; Lis authosised inil

PR 1 o third bt iccubi el

without-the-need-forfurtherauthorisation- [deleted]

The exclusion for overseas persons described in PERG 2.9.17G
does not apply to investment services or activities provided by an
investment firm or credit institution in (1) if:

(a) it is registered as described in (2); or

®) " b horised.i EEAS ber than the Lnited
Kingdonras-desertbedbyhor | deleted]

(©) it provides the investment services or activities at the
initiative of certain £EA United Kingdom-based clients.

However, (5) only applies from three years after the equivalence
decision in (3). For the first three years following the equivalence
decision, the exclusion for overseas persons described in PERG
2.9.17G continues to apply in the normal way.

The purpose of the three year period is to implement article 54 of
MiFIR (transitional provisions) under which the Act the-national

regtmes-of EEA-States will continue to apply for three years after the
equivalence decision in (3).

There are currently no special provisions in the Act or related
legislation such as the Regulated Activities Order dealing expressly
and specifically with the treatment of third country investment firms
and third country credit institutions under the general prohibition
after the overseas persons exclusion is switched off at the end of the
three year period in (6).
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[deleted]

Insurance distribution activities

G

The exclusions in this group apply to certain regulated activities involving
certain contracts of insurance. The exclusions and the regulated activities to
which they apply are as follows.

3) The third exclusion applies to certain general insurance contracts
covering large risks where the risk is situated outside the £EA
United Kingdom. This exclusion applies where the regulated

activities concerned are:

(a)
(b)

(©

(d)

dealing in investments as agent;

arranging (bringing about) deals in investments and making
arrangements with a view to transactions in investments,

assisting in the administration and performance of a contract
of insurance; and

advising on investments.
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Business Angel-led Enterprise Capital Funds
2.9.21 G  The exclusions apply, in general terms:
(1) to a body corporate with limited liability:

(a) that is formed in accordance with the law of, and having its
registered office, central administration or principal place of
business in, apEEA-State the United Kingdom;

(b) that operates a business angel-led enterprise capital fund,
being a fund that invests only in securities of unlisted
companies and whose participants are made up solely of
persons of a specified kind; and

(©) whose members are limited to persons of a specified kind.

2.10 Persons carrying on regulated activities who do not need authorisation

2.10.14 G  The regulated activities that may be carried on in this way are restricted by
an Order made by the Treasury under section 327(6) of the Act (Exemption
from the general prohibition) (the Non-Exempt Activities Order).
Accordingly, under that section, a person may not by way of business carry
on any of the following activities without authorisation:

(BA) biddingin-emissions-anctions; [deleted]

(3C) acting as the trustee or depositary of a UK UCITS

2 Annex Regulated activities and the permission regime
2

Table 1: Regulated Activities (excluding PRA-only activities) [See note 1 to Table 1]

Biddine in emissi .

(ac) biddiretrentisstonsatetions [deleled] emisstonsanetonproduets
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Notes to Table 1

3A
3A.1

Guidance on the scope of the Electronic Money Regulations 2011
Introduction

Q1. What is the purpose of these questions and answers (‘Q&As’) and who
should be reading them?

The purpose of these Q&As is to help persons to consider whether they fall within
the scope of the Eleeﬁ%%ﬁeypweeﬁwe—wkﬁekﬁepea}ed—md—repheed—&&eaﬂ&ef

g

gﬁleﬂ—eﬁfeet—m—ﬂ&e—élm%ed—lémgdem—by%he Electromc Money Regulatzons The

Q&As are intended to help these persons consider whether they need to be
authorised or registered for the purposes of electronic money issuance in the United
Kingdom.

The Electronic Money Regulations implemented the Electronic Money Directive in
the United Kingdom. The Electronic Money Regulations create a separate
authorisation and registration regime for issuers of electronic money that are not
full credit institutions, credit unions or municipal banks:

° the conditions for authorisation as an authorised electronic money institution
are set out at regulation 6 of the Electronic Money Regulations;

° small electronic money institutions have less stringent capital requirements
than authorised electronic money institutions; however, they need to be
registered in accordance with regulation 13 of the Electronic Money
Regulations;

° full credit institutions, credit unions and municipal banks are exempt from
requiring authorisation and registration under the Electronic Money
Regulations but must have a Part 4A permission for issuing electronic money
and are subject to some of the conduct of business requirements in the
Electronic Money Regulations.

A reference in this chapter to:
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° individual regulations is a reference to the Electronic Money Regulations
unless otherwise stated; and

o ‘municipal bank’ means a company which, immediately before 1st December
2001, fell within the definition in section 103 of the Banking Act 1987.

The Q&As that follow are set out in the following sections:

. General issues (PERG 3A.2)
. The definition of electronic money (PERG 3A.3)

° Small electronic money institutions, mixed businesses, distributors, agents
and exempt bodies (PERG 3A.4)

° Exclusions (PERG 3A.5)
° Territorial scope (PERG 3A.6)
. Transitional arrangements (PERG 3A.7)

3A.2 General issues

Q2. Why does it matter whether or not we fall within the scope of the
Electronic Money Regulations?

It matters because if you issue electronic money in the United Kingdom and do not
fall within an exclusion or exemption you must be:

. an authorised electronic money institution; or

° a small electronic money institution; or

° anEEA-anthorised-electronicmoneyinstitHtion—or
° a credit institution; or

° the Post Office Limited; or

° the Bank of England er-a-—eentral-bank when not acting in its capacity as a
monetary authority; or

. other public authority; or

. a government department or local authority when acting in its capacity as a
public authority; or

. a credit union, municipal bank or the National Savings Bank.
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Otherwise you risk committing a criminal offence under regulation 63.
Q3. How much can we rely on these Q&As?

The answers given in these Q&As represent the FCA’s views but the interpretation
of financial services legislation is ultimately a matter for the courts. How the scope
of Electronic Money Regulations affects the regulatory position of any particular
person will depend on their individual circumstances. If you have doubts about
your position after reading these Q&As, you may wish to seek legal advice. The
Q&As do not purport to be exhaustive and are not a substitute for reading the
relevant legislation. In addition to FCA guidance, some of the Electronic Money
Directive provisions (from which the Electronic Money Regulations are derived)
may be the subject of guidance or communications by the European Commission.

QS. I intend to issue electronic money in the United Kingdom. How does the
authorisation and registration process apply to me?

It depends on a number of factors:

1) Unless you are a person falling within ii) to iv) below you must apply under
the Electronic Money Regulations for either:

. authorisation to be an authorised electronic money institution (see
regulation 6 for the relevant conditions); or

° registration to be a small electronic money institution (see regulation
13).

i)  If you are a credit union, municipal bank or a tK-ernenEEA full credit
institution:

° authorisation and variation of permission remains that imposed by
Part 4A of the Act. This means you will need to have a separate Part
4A permission in order to issue electronic money

° where you issue electronic money you will be subject to the
provisions on issuance and redeemability of electronic money in the
Electronic Money Regulations;

° note that you may also be subject to the conduct of business
requirements in the Payment Services Regulations.
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Government departments, local authorities, the Post Office Limited and the
National Savings Bank cannot apply for authorisation or registration under the
Electronic Money Regulations but they must give notice to the FCA if they issue or
propose to issue electronic money.

Transitional arrangements may also be relevant, see PERG 3A.7.

Small electronic money institutions, mixed businesses, distributors, agents and
exempt bodies

Q18. We satisfy the conditions for registration as a small electronic money
institution - does that mean we have to register as one?

Not necessarily, there are other options available to you.

If your business does not currently exceed the thresholds referred to in the first two
bullets at Q17, but you expect that it will, you may also wish to apply for
authorisation rather than registration.

Q20. We are a branch of a firm which has its head office outside the EEA UK.
If we became an electronic money institution can we also engage in mixed
business?

Yes, but you can only provide payment services that are linked to the issuance of
electronic money. You cannot undertake any of the other payment services.

Q22. We distribute and redeem electronic money. What is the scope of our
activities under the regulations?

In some electronic money schemes an originator creates electronic money and then
sells it to banks and other distributors. The latter then sell the electronic money to
the public. In our view reference to the issuer of electronic money in the Electronic
Money Regulations is a reference to the originator and not the distributor.

So, provided you are not:

° issuing electronic money yourself; or
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° acting as an agent for an electronic money institution, see Q21;

you do not need to be authorised or registered under the Electronic Money
Regulations. However, the electronic money institution that is acting as your
principal should notify the FCA that you are acting as a distributor, see regulations
26 and 37 and Schedule 1.

You should also bear in mind that if, in distributing and redeeming electronic
money, your activities amount to payment services you will need to consider
whether you are required to be authorised or registered under the Payment Services
Direetive Regulations, see PERG 15 for further guidance.

Q23. We have been registered by one of our principals as an agent under the
Payment Services Regulations. If we wish to act as agent for an electronic
money institution as well will we need to be registered again?

Yes. If your principal is an electronic money institution, it is its responsibility to
apply for registration on your behalf even if you have been registered as agent
under the Payment Services Regulations. Assuming-yourprincipalisnotanfEA
firms—you You are required to be registered on the Financial Services Register
before you provide payment services for your principal, subject to any relevant
transmonal prov1s10ns which may delay or avoid the need for reglstratlon I—Pyeaf

Territorial scope

Q29. We are a non-EEA UK firm with a branch in the United Kingdom and
we wish to issue electronic money. Can we apply for authorisation or
registration?

Yes. You may apply to be an authorised electronic money institution if you are a
body corporate (regulation 6(4)(b)). However, you cannot apply to be a small
electronic money institution unless your head office is in the United Kingdom
(regulation 13(9)).

Guidance on regulated activities connected with mortgages

What is a regulated mortgage contract?
The definition of “regulated mortgage contract”

G Article 61(3)(a) of the Regulated Activities Order defines a regulated
mortgage contract as a contract which, at the time it is entered into, satisfies
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the following conditions:

&)

(2)  the contract provides for the obligation of the borrower to repay to be
secured by a mortgage on land inthe E£EA, where “land” for this
purpose means:

(a) in relation to a contract entered into before exit day, land in the
United Kingdom or, if the contract was entered into on or or
after 21 March 2016, within the territory of an EEA State; and

(b) in relation to a contract entered into on or after exit day, land in
the United Kingdom; and

Land inthe EEA
4.4.5 G  The condition set out in PERG 4.4.1G(2) means that a regulated mortgage
contract must be secured on land intheEEA, where “land” for this purpose
means:

(1) inrelation to a contract entered into before exit day, land in the United
Kingdom or, if the contract was entered into on or or after 21 March
2016, within the territory of an EEA State; and

(2) inrelation to a contract entered into on or after exit day, land in the
United Kingdom.

Contracts which involve taking security over moveable property therefore
cannot be regulated mortgage contracts. So a contract secured on a caravan
will not be a regulated mortgage contract, unless the contract also involves a
mortgage over the land on which the caravan stands.

Type of security

4.4.16 G A mortgage has a wide meaning for the purpose of the definition of a
regulated mortgage contract. It includes:

(3)  (in Scotland) a heritable security; and

€)) security-commonly usedinanother EEA-State for loanssecured-on
i i - [deleted]
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Exclusion for housing association and other housing authority loans

G

A contract is excluded from the definition of regulated mortgage contract if,
at the time is entered into, it meets the following conditions:

)]
2)

if entered into on or after 21 March 2016:

(a) it is an agreement efakind-to-which-the MCD-doesnotapply
by-virtue-of article 3(2)-of the MCD an agreement to which
section 423A(3) of the Act applies (in other words, it is an
agreement listed in PERG 4.10A.5G(1) to (6); or it is a credit
agreement which relates to the deferred payment, free of
charge, of an existing debt and is not secured by a legal or
equitable mortgage); or

Exclusions applying to more than one regulated activity

Exclusion: Activities carried on in the course of a profession or non-investment

business
G (1)
()

The exclusion in article 67 of the Regulated Activities Order
(Activities carried on in the course of a profession or non-investment
business) does not apply if applying the exclusion would take
activities eevered-by within the scope of the MCD (or which would be
within such scope if carried out in an EEA State, or in relation to a
customer in an EEA State or an agreement secured on residential land
in an EEA State) outside the definition of certain regulated mortgage
activities.

Please see PERG 4.10A (Activities regulated-under within scope of the
Mortgage Credit Directive) for more details.

Exclusion: Trustees, nominees and personal representatives

G

&)

The exclusion in article 66 of the Regulated Activities Order (Trustees,
nominees and personal representatives) does not apply if applying the
exclusion would take activities eevered-by within the scope of the
MCD (or which would be within such scope if carried out in an EEA
State, or in relation to a customer in an EEA State or to an agreement
secured on residential land in an EEA State) outside the definition of
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certain regulated mortgage activities.

(2)  Please see PERG 4.10A (Activities regalated-under within scope of the
Mortgage Credit Directive) for more details.

Exclusion: Local authorities

G

There are exclusions that apply, in relation to each of the regulated mortgage
activities and to advising on regulated credit agreements for the acquisition
of land, if the person carrying on the activity is a local authority or a wholly
owned subsidiary of a local authority. They can be found in article 72G of the
Regulated Activities Order, but only apply where:

(a)

(b)  the relevant agreement is entered into on or after 21 March 2016 and:

(1) the agreement is ef-akind-to-which-the MCD-doesnotapply-by
virtue-ofarticle 32y of the MCPD one to which section 423A(3)
of the Act applies (in other words, it is an agreement listed in
PERG 4.10A.5G(1) to (6); or it is a credit agreement which
relates to the deferred payment, free of charge, of an existing
debt and is not secured by a legal or equitable mortgage); or

Activities regulated-under within scope of the Mortgage Credit Directive

General treatment for activities regalatedunder within scope of the Mortgage
Credit Directive

G

Article 4(4B) of the Regulated Activities Order says that certain exclusions in
the Regulated Activities Order do not apply in certain cases; briefly, those are
cases which were covered by the MCD as it applied to the United Kingdom
before exit day, and the effect of the legislation which refers to those cases
has been preserved. This section explains the situations in which this applies.
References in this section to agreements or activities covered by, regulated
under or within the scope of the MCD should be read as including reference
to agreements or activities which would be within such scope if secured on
residential land in an EEA State, or carried out in an EEA State or in relation
to a customer in an EEA State.

Regulation of buy to let lending
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What does buy-to-let credit agreement mean?
410B.5 G (1) A buy-to-let credit agreement means either:

(a) a contract that at the time it is entered into has the following
characteristics:

@

(i1) the contract provides for the obligation of the borrower
to repay to be secured by a mortgage on land in the
EEA United Kingdom;

Link to the legislation which implemented the Mortgage Credit Directive

4.10B.15 G (1)  The definitions of CBTL arranger and CBTL adviser are largely the
same as those under the legislation which implemented the Mortgage
EreditDirective MCD.

(2)  There is guidance on these terms in PERG 4.10A (Activities regtlated
wnder within scope of the Mortgage Credit Directive).

Exempt consumer buy-to-let contracts

4.10B.21 G A contract is excluded from the definition of regulated mortgage contract if,
at the time it is entered into, it meets the following conditions:

(1)
(2) itis either:

(a) of a kind te-whieh outside the scope of the Meorteage Credit

Directive-deesnot-applty MCD by virtue of the exclusions
summarised in PERG 4.10A.5G(1) to (8); or

4.11 Link between activities and the United Kingdom
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Legislative provisions: definition of “regulated mortgage contract*

G

A contract is only a regulated mortgage contract if the land is: #+the EEA

(1) inrelation to a contract entered into before exit day, land in the United
Kingdom or [, if the contract was entered into on or or after 21 March
2016,] within the territory of an EEA State; and

(2) inrelation to a contract entered into on or after exit day, land in the
United Kingdom,

(see PERG 4.4.5 G (Land in-the-EEA)).

Legislative provisions: section 418 of the Act

G

For the purposes of regulated mortgage activities, sections 4182)-(4), (5),
SA) and (6) are relevant, as follows:

(1) ‘ .. . . . . ‘

SinoloMarket DirectiveT] W SineloMerket-Direct biel
arerelevantto-mortgases-are-the CRD-and-the MCD- [deleted]

4 Seetond85Arefersto-the-casewherean-electronic-conunerce
... od ” : . EEAS :
Commerce Directive): [deleted]

Territorial scenarios: general

G

Simplified summary of the territorial scope of the regulated mortgage
activities for contracts entered into on or after exit day, to be read in
conjunction with the rest of this section.

[Note: readers wishing to understand the territorial scope of the regulated
mortgage activities for contracts entered into before exit day may wish to
refer to the version of this guidance as at the date on which the relevant
contract was entered into.]

This table belongs to PERG 4.11.8G.

The tables in PERG 4.11.9G are deleted in their entirety and replaced with the following. The
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deleted tables are not shown but the new text is shown below, with underlining.

Individual borrower resident
and located:
in the United | outside the
Kingdom United
Kingdom
Service provider carrying on | land in the United Kingdom Yes Yes
regulated activity from
establishment in the United | land outside the United No No
Kingdom Kingdom
Service provider carrying on | land in the United Kingdom Yes No
regulated activity from
establishment outside the land outside the United No No
United Kingdom Kingdom

Yes = authorisation or exemption required

No = authorisation or exemption not required

Service provider overseas: general

4.11.12A G

[deleted]

Service provider overseas: arranging regulated mortgage contracts

4.11.13 G When a person is arranging (bringing about) regulated mortgage contracts
or making arrangements with a view to regulated mortgage contracts from

overseas, the question of whether he will be carrying on regulated activities
in the United Kingdom will depend on the relevant circumstances. In the

FCA’s view, factors to consider include:

(1)  the territorial limitation in the definition of regulated mortgage
contract so that regulation only applies if the land is in the £EA
United Kingdom;

Page 61 of 143




4.11.17

4.11.19

FCA 2019/27

Service provider overseas: entering into a regulated mortgage contract

G

In the FCA’s view, in circumstances other than those excluded by article
72(5D) of the Regulated Activities Order, the need for an overseas lender to
be authorised or to have an exemption will depend on the location of the
land. This is because of:

)

2)
3)

the territorial limitation in the definition of regulated mortgage
contract so that regulation only applies if the land is in the £EA
United Kingdom;

practical issues of conveyancing; a lender is likely to use the services
of a lawyer or licensed conveyancer operating from the United

Kingdom er-the-other £EA-State-inquestion, who enters into the

regulated mortgage contract as agent for the lender in the United

Kingdom er-the-other EEA-State-in-question; and

Service provider overseas: administering a regulated mortgage contract

G

In the FCA’s view, in circumstances other than those excluded by article
72(5E) of the Regulated Activities Order, the need for an overseas
administrator to be authorised or to have an exemption will depend on the
location of the land. This is because:

)

2)

3)

“4)

the territorial limitation in the definition of regulated mortgage
contract so that regulation only applies if the land is in the £EA
United Kingdom;

when administrators notify borrowers resident in the United

Kingdom er-the-other £EA-State-inquestion of matters pursuant to a

regulated mortgage contract, such notification is likely to be carried

on in the United Kingdom er-the-other EEA-State-in-question;

the steps involved in collecting or recovering payments will
generally include giving notice to the borrower at his address in the

United Kingdom erthe-other EEA-State-inquestion;

legal action to recover sums due under regulated mortgage contracts
will in many cases require proceedings before courts in the United
Kingdom er-the-other EEA-State-in-question, either to enforce
regulated mortgage contracts subject to the jurisdiction of these
courts or to register and enforce judgements obtained elsewhere, in
the case of contracts subject to non-UK jurisdictions; and
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4.11.21 G The E-Commerce Directive removesrestrictions-onthecross-border

41122 G

4.13 Other exemptions

4.13.5 G

Type of regulated mortgage contract Explanation

Exemptedunderarticle 3¢2) Out of scope of
the Mertgage Credit Direetive MCD by

virtue of article 3(2)

4.14 Mortgage activities carried on by professional firms
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4142A G  PERG 4.10A (Activities reglated-under within scope of the Mortgage

5.2

5.2.6

529

5.3

535

Credit Directive) explains that some of these exclusions do not apply to
activities which fall uader within the scope of the MCD.

Guidance on insurance distribution activities

Introduction

Approach to implementation of the IDD

G  The United Kingdom has implemented the IDD (and the IMD before it), in
part, through secondary legislation, which applies pre-existing regulated
activities (slightly amended) in the Regulated Activities Order to the
component elements of the insurance distribution and reinsurance
distribution definitions in the IDD (see PERG 5.2.5G and the text of IDD
articles 2.1(1), 2.1(2) and 2.2 in PERG 5.16).

G  Itis the scope of the Regulated Activities Order rather than the IDD which
will determine whether a person requires authorisation or exemption.
However, the scope of the activities set out in the /DD is relevant to the
application of certain exclusions under the Regulated Activities Order (see,
for example, the commentary on article 67 in PERG 5.11.9G (Activities
carried on in the course of a profession or non-investment business)).

Contracts of insurance

G  The Regulated Activities Order does not define a reinsurance contract. The
essential elements of the common law description of a contract of
insurance are also the essential elements of a reinsurance contract. Whilst
the terms derived from the /DD addresses address insurance and
reinsurance separately, throughout this guidance the term ‘contract of
insurance’ (italicised or otherwise) also applies to contracts of reinsurance.
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Large risks situated outside the £EA UK are also excluded (described in
more detail at PERG 5.11.16 G (Large risks)). The location of the risk or
commitment may be determined by reference to the £EA-State State in

which the risk is situated;-defined-in-article 133 of the-Solveney-f
Direetive or the EEA-State State of the commitment;-definedin-article

Bdd-etfthe-Solveney H-Direetive. Broadly put, this is:

&)

2
3)

“)

for insurance relating to buildings and/or their contents, the £EA
State State in which the property is situated;

for insurance relating to vehicles, the £EA-State State of registration;

for policies of four months or less duration covering travel or
holiday risks, where the policy was taken out;

in all other cases (including those determined by reference to the
EEA State State of the commitment), the £EA-State State where the
policyholder has his habitual residence, or if the policyholder is a
legal person, where his establishment, to which the contract relates,
is situated.

The regulated activities: arranging deals in, and making arrangements with
a view to transactions in, contracts of insurance

Exclusion: article 33B (Provision of information — contracts of insurance)

G

In broad terms, article 33B of the Regulated Activities Order excludes from
article 25 (arranging) activities that consist of:

ey

2)

the provision of information about a potential policyholder to:

(a) arelevant insurer (as defined in article 39B(2) of the
Regulated Activities Order) or

(b) aninsurance intermediary (as defined in artiele 2(H3)-of the
DD article 33B(4) of the Regulated Activities Order) or

(c) an IDD reinsurance intermediary; or
the provision of information to a potential policyholder about:
(a) acontract of insurance; or

(b) arelevant insurer (as defined in article 39B(2) of the
Regulated Activities Order) or insurance intermediary (as

defined in article 2(D3)-ef-the £PPD article 33B(4) of the

Page 65 of 143



5.6.4C

5.7.8

5.11

5.11.1

G

FCA 2019/27

Regulated Activities Order) or IDD reinsurance intermediary,

where the provider of the information does not take any step other than the
provision of information to assist in the conclusion of a contract of
insurance.

The exclusion in PERG 5.6.4BG will be of assistance to persons who
would otherwise be carrying on the regulated activity of arranging. This
exclusion is-intended was introduced to give effect to article 2.2 of the IDD
(the text of which is reproduced in PERG 5.16.2G(2)) which refers to the
‘mere’ provision of this information without taking any additional steps not
being considered to constitute insurance distribution. In the FCA’s view,
the effect of this, and the reference in article 2.2(c) of the IDD to ‘data and
information on potential policyholders’, is that the exclusion in PERG
5.6.4BG covers those situations where a person provides existing
information they hold on potential policyholders (for example their name
and contact details) but does not extend to information they obtain from
other means such as pre-purchase questioning.

A ‘relevant insurer’ for the purposes of article 39B means:

(D an authorised person who has permission for effecting and carrying
out contracts of insurance; or

2) a member of the Society of Lloyd’s or the members of the Society
of Lloyd’s taken together; or

3) an EEA firor thatis an insurers or | deleted |

4) a reinsurer, being a person whose main business consists of
accepting risks ceded by a person falling under (H—+2)-e+(3) (1) or
(2) or a person who is established outside the United Kingdom and
who carries on the activity of effecting and carrying out contracts of
insurance.

Other aspects of exclusions

G

This part of the guidance deals with:

(3)  exclusions which are disapplied where a person carries on insurance
distribution; and
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(©) large risks (article 72D (Large risks contracts where risk
situated outside the EEA United Kingdom));

(d) activities carried on by firms with a Part 4A permission to
manage-a TS manage a UK UCITS or manage an AIF
(article 72AA (Managers of UCITS and AlFs));

5.11.2 G  Several exclusions that would have the effect of restricting the scope of the
regulated activities referred to in this guidance are disapplied or modified.
This was in order to properly implement /DD.

5.11.7 G  Atrticle 4(4A) of the Regulated Activities Order (Specified activities:
general) disapplies certain exclusions where a person, for remuneration,
takes up or pursues insurance distribution or reinsurance distribution (as
defined in articles 2.1(1), 2.1(2) and 2.2 of the IDD (see PERG 5.2.5G
(Approach to implementation of the IDD) and PERG 5.16.2G) in relation to
a risk or commitment located in the United Kingdom. In relation to a
contract of insurance entered into before exit day, article 4(4A) applies in
relation to a risk or commitment located in the United Kingdom or an EEA
State. The relevant exclusions which are disapplied are:

5.12 Link between activities and the United Kingdom

Introduction

5.12.4 G  Table: Territorial issues relating to overseas insurance intermediaries

carrying on insurance distribution activities in or into the United Kingdom
Needs Part 4A | Schedule 3-EEA Overseas persons

permission passpertrights exclusion

avathable available

Registered £EA-based Ne ¥es Ne

: .

head ;g. 3 ber EE

Sterted

Registered EEA-based Ne Yes Potentially

branchprovidingeross- Neote]
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berderservices
Third country intermediary | Yes Ne No
operating from branch in the
UK
Third country intermediary | Yes unless No Potentially
providing services in (or overseas available
into) the UK persons

exclusion

applies

51210 G

Section 418 of the Act extends the meaning that ‘carry on regulated activity
in the United Kingdom’ would normally have by setting out additional
cases in which a person who would not otherwise be regarded as carrying
on the activity in the United Kingdom is to be regarded as doing so. Each
of the following cases thus amounts to carrying on a regulated activity in
the United Kingdom:

ey

[deleted];

(2)  where a UK-based person carries on a regulated activity and the
day-to-day management of the activity is the responsibility of an
establishment in the United Kingdom;

(3)  where a regulated activity is carried on by a person who is not based
in the United Kingdom but is carried on from an establishment
maintained by him in the United Kingdom; and

) . e . )
) EEAS : ljl'] o the United
3 - [deleted]

In each of these cases it is irrelevant where the person with whom the
activity is carried on is situated.

The overseas person exclusion is available to persons who do not have a
permanent place of business in the United Kingdom and so is of relevance

to third country intermediaries (thatis;nronfEA-basedintermediaries) who
carry on insurance distribution activities in, or into, the United Kingdom
(for example with or through authorised insurance brokers and insurance
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undertakings operating in the Lloyd’s market).
How should persons be authorised?

5.12.11 G  UK-based persons must obtain Part 4A permission in relation to their
insurance distribution activities in the United Kingdom as one of the
following:

(1)  abody corporate whose registered office is situated in the United
Kingdom; or

(2)  apartnership or unincorporated association whose head office is
situated in the United Kingdom; or

3) an individual (that is, a sole trader) whose residence is situated in
the United Kingdom.

5.12.12 G Non-UK-based persons wishing to carry on insurance distribution
activities in the United Kingdom must:

1) ) .. .. ) )
311 31 cod | 31 lilg;EEf g 5.1; 1
[deleted]

Passporting

5.12.13
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JA

the-exeretse-of passportneriehts by EEAffrms- | deleed |

G  Ontheotherhand noenKEEA based Non-UK-based insurance
intermediaries wishing to establish a branch in the UK for the purpose of
carrying on insurance distribution activities may only do so with Part 4A
permission.

E-Commerce Directive

Appointed representatives

G A person may wish to become an appointed representative in relation to
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one or more of the insurance distribution activities specified in the
Appointed Representatives Regulations (see table in PERG 5.13.4G). If so,
the person must be appointed under a written contract by an authorised
person, who has permission to carry on those regulated activities and who
accepts responsibility for the appointed representative’s actions when
acting for them. SUP 12.4 (What must a firm do when it appoints an
appointed representative or an EEA FCA registered tied agent?) and SUP
12.5 (Contracts: required terms) set out the detailed requirements that must
be met for an appointment to be made. In particular, an appointed
representative will not be able to commence an insurance distribution
activity until that appointed representative is included on the Financial
Services Register for such activities.

Persons who are already appointed representatives

5.13.6 G  Where a person (A), who is already an appointed representative, proposes
to start to carry on any insurance distribution activities, A will need to
consider the following matters.

ey
(2)

(e) If A’s activities are limited to introducing, A should
consider the specific Handbook provisions relating to
introducer appointed representatives (see SUP 12 (What
must a firm do when it appoints an appointed
representative or an EEA FCA registered tied agent?)).

5.15 Illustrative tables

5.154 G  Types of activity — are they regulated activities and, if so, why?

Type of activity Isita Rationale
regulated
activity?

MID-TERM ADJUSTMENTS AND ASSIGNMENTS

As the assignment of rights under a
contract of insurance (as opposed to
the creation of new contracts of
insurance) does not fall within the
HMD insurance distribution, article
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67 is of potential application (see
PERG 5.11.9G to PERG 5.11.12G).

o0
N
O

8.8

8.8.3

Financial promotion and related activities

Introduction

I

Because of the United Kingdom’s exit from the EU, the Treasury amended
the Financial Promotion Order. This included the amendment or removal
of certain exemptions in the Financial Promotion Order that had
previously been in place to take account of the United Kingdom’s
membership of the EU. Where those amendments are relevant to the
guidance in this Chapter the FCA has amended the guidance accordingly.
The Treasury also made transitional provision so that nothing in those
amendments to the Financial Promotion Order will cause a communication
to breach the restriction in section 21, if the communication is required
under a contact entered into before exit day, and it would not have
constituted a breach if it had been made before exit day.

[Note: see Part 4 of the Financial Services and Markets Act 2000
(Amendment) (EU Exit) Regulations 2019 (SI2019/632)]

Having an effect in the United Kingdom
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[deleted]

Exemptions applying to all controlled activities

Financial promotions to overseas recipients (article 12)

G

Mere

G

The exemption applies whether or not the financial promotion is made
from the United Kingdom. However, there is the exception that, if it is an
unsolicited real time financial promotion, it must be made from a place
outside the United Kingdom and be for the purposes of a business carried

on entirely outside the United Kingdom. Fegive-effectto-theprinciple-of

conduits (article 18 and 18A)

The purpose of these exemptions is to ensure that, subject to certain
conditions, the restriction in section 21 of the Act does not apply to those
who merely transport the financial promotions of other persons. Obvious
examples here are postal and Internet service providers, courier companies
and telecommunications companies. PERG 8.6.5G explains that such
persons may not be regarded as communicating a financial promotion
simply because they have distributed it. Article 18 (Mere conduits) does not
apply to the person who causes the mere conduit to make the
communication. Neither does it apply where the financial promotion is an
electromc commerce commumcatzon %h&t—ks—er—wﬂ-l—b%eemmumea%ed—ﬁeiﬁ

%h&n—th%é@u—ted—lémgdem A person actmg as a mere condult for fznanczal
promotions of this kind will, however, be able to use article 18A (Outgoing
electronic commerce communications: mere conduits, caching and
hosting). Article 18A is not subject to the conditions that apply to other
forms of mere conduit (as referred to in PERG 8.12.19G and PERG
8.12.20G). However, it does require compliance with the relevant
conditions in articles 1200 13¢h and by of the E-Commerce Divective
regulation 17(1), 18 or 19 of the Electronic Commerce (EC Directive)
Regulations 2002 (SI 2002/2013) that relate to the liability of intermediary
service providers.

Incoming electronic commerce communications (article 20B)
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8.1238 G

8.14 Other financial promotions

Nationals of EEA States other than the United Kingdom (article 36)

8.14.18 G

High new worth companies, unincorporated associations and trusts (article 49)

8.14.27 G  To be a sophisticated investor for the purposes of article 50, the recipient of
a financial promotion must have a current certificate from an authorised
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person stating that he has enough knowledge to be able to understand the
risks associated with the description of investment to which the financial

promotzon relates Wher%th%me&al—pmmeﬁeﬂ—rs—&n—e%gemg—elee&eme

e&ﬁyheﬂ—;cegu-lafed—aemﬁﬁes—m—that—%%% The FCA cons1ders that a
‘description of investment’ relates to a category of investments with similar
characteristics. Examples are given below.

Common interest group of a company (article 52)

G

The exemption is subject to certain conditions. In broad terms, these are
that the financial promotion must be accompanied by an indication:

3) that any person who is in doubt about the investment should consult
an authorised person; and

Additional restriction on the promotion of life policies

G

Article 10 of the Financial Promotion Order (Application to qualifying
contracts of insurance) precludes any of the exemptions from applying to a
financial promotion which invites or induces a person to enter into a life
policy with a person who is not:

@)) an authorised person; or
2) an exempt person who is exempt in relation to effecting or carrying

out contracts of insurance of the class to which the promotion
relates; or

3)

of-nsaranee-brsinessbetreprometedor [ deleted|

4) a company authorised in one of the following countries or states to
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carry on the class of insurance business being promoted:

Additional restriction on the promotion of collective investment schemes

G

Where collective investment schemes are concerned additional restrictions
are placed on their promotion to ensure that only those which are regulated
are promoted to the general public. This is achieved by a combination of
sections 21 and 238 (Restrictions on promotion) of the Act as explained in
PERG 8.20.2G. A regulated collective investment scheme is:

(D an authorised unit trust scheme; or
(1A) an authorised contractual scheme; or

2) an investment company with variable capital; or

3) aveftemetecoehiseduidersecton264-of-the Aer(Schemes
i i —or [deleted]

4 [deleted]

&) a scheme recognised under section 272 of the Act (Individually
recognised overseas schemes).

Company statements, announcements and briefings

Article 59: Annual accounts and directors’ report

G

Article 59 is capable of applying to financial promotions in company
statements and briefings where they are accompanied by:

(1) the whole or any part of the annual accounts of the company
(provided it is not an open-ended investment company); or

2) any report prepared and approved by the directors of such a
company under sections 414A and 414D of the Companies Act
2006 (strategic reports) or sections 415 and 419 of that Act

(directors’ reports);-er-cerrespondinglegislationinanother EEA
State.
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G  Article 70 applies to a non-real time financial promotion included in:

@)) listing particulars; or

2) supplementary listing particulars; or

3) a prospectus or supplementary prospectus approved in line with

Prospectus Rules er-by-the-competent-authority-of-another EEFA
Sterte-fprovided-therequirementsof seeton 8ol the Aetare et

—including part of such a prospectus or supplementary prospectus;

or

4) any other document required or permitted to be published by listing
rules or Prospectus Rules.

Article 70 also applies to a non-real time financial promotion comprising
the final terms of an offer or the final offer price or amount of securities
which will be offered to the public and that complies with artieles S8

andH42)-of the ProspeetisDirective PR 2.2.7R to PR 2.2.9AR, PR
2.3.2R, PR 3.2.4R and PR 3.2.4AR as those rules have effect on exit day.

The comments in PERG 8.21.14G about when something is required or
permitted to be published apply also to (4).

Illustrative tables

G  Application of Exemptions to Forms of Promotions

Financial Promotion Order

Applies to

Article | Title and PERG 8 reference | Unsolicited Solicited real | Non-real time
No. (where applicable) real time time (solicited or
unsolicited)
20B Iheomingelectronie kS ® ES
.

12386y
36 Nationals-of EEA States E3 ®

ber than United Kined

EHI8G)
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8.37

8.37.1

8.37.2

AIFMD Marketing

Introduction and purpose

G

)

2)

3)

Part 6 (Marketing) of the AIFMD UK regulation contains
restrictions on an AIFM or an_investment firm marketing an AIF.
Such a person may not market an AIF in the UK or Gibraltar unless
the relevant conditions set out in the AIFMD UK regulation are met.

The purpose of this section is to give guidance on:

) the interaction between the marketing of an AIF and the UK
provisions which implemented the prospectus directive (see
PERG 8.37.15G).

i i i e - [deleted]

Restrictions on an AIFM marketing an AIF

G

Regulations 49 and 50 place restrictions on an AIFM marketing an AIF.
These regulations provide that the following types of AIFM may not market
the following types of an AIF in the UK unless the conditions summarised
below are met.

(D

The conditions that need to be met vary depending on whether the
AIF falls within regulation 57(1) or not. An AIF falls within this
regulation if it is:

(a) afeeder AIF thatis a UK AIF, a Gibraltar AIF or an EEA
AIF, the master AIF of which is either managed by a rer-EEA
AHEM non-UK AIFM or is a aon-EEA-ALE non-UK AIF, and
where the feeder AIF is managed by a full-scope UK AIFM or
a full-scope Gibraltar AIFM;, or

(b) anenEEAAFMorisanonEEAA —or [deleted]
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(c) anernEEAALE non-UK AIF which is managed by a full-scope
UK AIFM or a full-scope Gibraltar AIFM.

Such-AdFs are-not entitled to benefit-from-the marketing passport
under ATEMD-and-are Eﬂlbj?st to ]Ehe.“f“.m“&lp“ ate-placement

(2) Regulation 49 (Marketing by full scope EEA AIFMs of certain

AlFs) provides that a fiH-seope EEA-ALEM full-scope Gibraltar
AIFM may not market an A/F that does not fall within regulation

57(1) in the UK unless:

(a) when marketing to a professional client, the FCA has received
a regulator’s notice regarding the marketing of the AIF, in
accordance with Schedule 3 to the Act, as it applies in relation
to Gibraltar AIFMs and Gibraltar AIF's (EEA-passpertrights);
or

(b) when marketing to a retail client:

(i)  the FCA has received a regulator’s notice regarding the
marketing of the AIF, Schedule 3 to the Act, as it
applies in relation to Gibraltar AIFMs and Gibraltar

AIF's (EEA-passpertrights); or

3) Regulation 50 (Marketing by AIFMs of other AIFs) provides that:

(b) the following types of AIFM may not market the following
types of AIF unless the AIFM has complied with the national
private placement provisions set out in chapter 3 (National
private placement) of Part 6 of the AIFMD UK regulation (see
FUND 10.5 (National private placement)):

(1)  afultlseope EEAAEM full-scope Gibraltar AIFM of an
AIF falling within regulation 57(1); and

(ii1) a nenEEAAHEM non-UK AIFM (ie a smatlnontEEA
ALEM small non-UK AIFM or an above-threshold-non-
EEAALEM above-threshold non-UK AIFM) of a UK
AlF, anEEAALE or a non—EEAALE non-UK AIF.

The circumstances in which an AIFM or an investment firm markets an AIF
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Regulation 45 (References in this part to an AIFM or an investment
firm marketing an AIF) provides that:

(a) an AIFM markets an AIF when the AIFM makes a direct or
indirect offering or placement of units or shares of an AIF
managed by it to an investor domiciled or with a registered
office in anEEA-State the United Kingdom or Gibraltar, or
when another person makes such an offering or placement at
the initiative of, or on behalf of, the AIFM; and

(b) an investment firm markets an AIF when it makes a direct or
indirect offering or placement of units or shares of the AIF to
an investor domiciled or with a registered office in anEEA
State the United Kingdom or Gibraltar at the initiative of, or
on behalf of, the AIFM of that AIF.

Communications with investors in relation to draft documentation

G

(D

2)

3)

Under the UK provisions which implemented article 31 AIFMD, an
AIFM is required to submit the documentation and information set
out in the law that implemented Annex III to AIFMD with its
application for permission to market an A/F managed by it and to
notify their-competent-anthority the FCA of any material changes to
this documentation and information. Therefore, the prescribed
documentation and information should be in materially final form
before the AIFM may apply for permission to market an A/F. Any
communications relating to this draft documentation do not, in our
view, fall within the meaning of an ‘offer’ or ‘placement’ for the
purposes of the law that relates to the regulation of AIFMs in the T&
AEMD United Kingdom, as the AIFM cannot apply for permission
to market the AIF at this point. For example, a promotional
presentation or a pathfinder version of the private placement
memorandum would not constitute an offer or placement, provided
such documents cannot be used by a potential investor to make an
investment in the AIF. However, a unit or share of the AIF should
not be made available for purchase as part of the capital raising of
the AIF on the basis of draft documentation in order to circumvent
the marketing restriction.

In our view, the position for draft documentation set out in (1)
should apply to marketing under article 32-ef AHEMD-and the
national private placement provisions. Hewever,as-there-isro

Regard should be had to national law in relation to a communication
which does not amount to an offering or a placement. In the UK,
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consideration needs to be given to whether such a communication is
a financial promotion (see PERG 8.37.14G). Ha UKAHFMis

Territorial scope of the marketing restrictions

G

)

2)

The restrictions on the marketing of an AIF in regulations 49 to 51
only apply to marketing that takes place in the UK. In addition,
under regulation 45, an AIFM or an investment firm only markets an
AIF if the investor is domiciled in anrEEA-State the United Kingdom
or Gibraltar or has its registered office in anEEA-State the United
Kingdom or Gibraltar.

Under regulation 2(2)(a) (Interpretation), the reference to ‘domicile’
should be construed in line with its meaning in AIFMDs+e-ts

meaning-under EbJaw. This may be different to the domicile of an

investor for tax purposes.

[Note: see section 6 of the EUWA]

Marketing at the initiative of the investor

G

2)

A confirmation from the investor that the offering or placement of
units of shares of the AIF was made at its initiative, should normally
be sufficient to demonstrate that this is the case, provided this is
obtained before the offer or placement takes place. However, AIFMs
and investment firms should not be able to rely upon such
confirmation if this has been obtained to circumvent the
requirements of the legislation that implemented AIFMD.

The interaction between marketing and the prospectus directive

G

)

The UK provisions which implemented the prospectus directive has
were not beer amended by the UK provisions which implemented
the AIFMD and closed-ended AIFs that are making an offer of
securities to the public as defined in the prospectus directive need to
comply with the requirements under the UK provisions which
implemented both Directives.
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(2) However, where the AIF is required to publish a prospectus under

section 85 of the Act er-the-equivalentprovistonimplementing
artiele 3-of the Prospectus Directive-inthe Al s Home State, only
information referred to in FUND 3.2.2R and FUND 3.2.3R that is
additional to that contained in the prospectus needs to be disclosed,

either separately or as additional information in the prospectus.

Meaning of open-ended investment company

Application and Purpose

Other guidance that may be relevant

G

The investment condition (section 236(3) of the Act): general

G  Certain matters are to be disregarded in determining whether the investment
condition is satisfied. Section 236(4) of the Act states that, for these
purposes, no account is to be taken of any actual or potential redemption or
repurchase of shares or securities under:

3) eotresponditeprovistonsttoreeanother EEAStateror | deleted|

4) provisions in force in a country or territory etherthan anEEA-State
which the Treasury has, by order, designated as corresponding
provisions (no orders have yet been made).
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10.4A  The application of requirements which implemented EU directives

Q41A  Are pension scheme trustees and administration service providers likely to be
subject to authorisation under the UK provisions which implemented the
Markets in Financial Instruments Directive or subject to the UK provisions
which implemented the Directive on access to the activity of credit institutions
and the prudential supervision of credit institutions and investment firms?

This is possible, but in many instances it is likely that pension scheme trustees and
service providers will either not be providing an investment service for the
purposes, or otherwise be exempt under the exemptions which were set out in
article 2.1 of the Markets in Financial Instruments Directive, but have been
onshored in Part 1 of Schedule 3 to the Regulated Activities Order. The following

9.6.6 G TheFCAconsidersthatthereferenrce i PERG 96563 tocorresponding

compantes{7HHIHEEC)- [deleted]
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table expands on this in broad terms.

As for the UK provisions which implemented the CRD, this these will only apply
to persons who are MiFID investment firms or CRD credit institutions.

Detailed guidance on the scope of the UK provisions which implemented the
MiFID and the CRD and EY UK CRR is in PERG 13.

In the table below, references to relevant paragraphs of Article 2.1 of MIFID
should be read as the equivalent exemptions which have been onshored in Part 1 of
Schedule 3 to the Regulated Activities Order, or, in respect of Article 3 of MIFID,
which can now be found in regulation 8 of the MiFI Regulations.

The application of requirements which implemented EU directives

Do the changes in the scope of regulated activities concerning pension schemes
that took effect on 6 April 2007 have any implications for pension scheme
trustees or service providers under the UK provisions which implemented the
Investment Services Directive (or-infuture,-the or the UK provisions which
implemented the Markets in Financial Instruments Directive) or the
Insurance Mediation Distribution Directive?

In general terms, if a pension scheme trustee or service provider did not need to be
authorised under the Investment Services Directive prior to 6 April 2007 he should
not need to be authorised for carrying on the same activities after that date. This is
because rights under a personal pension scheme are not a financial instrument
under the that Directive and establishing, operating or winding up a personal
pension scheme is not an investment service under the Directive. This wiH is also
be the case under the Markets in Financial Instruments Directive when-itreplaces
which replaced the Investment Services Directive later in late 2007. But-thisis

10-4A-of PERG- Draft gGuidance on

1 ed A nne o
w-a Hea—a O

into UK law can be found in PERG 13.

Similarly, a pension scheme trustee or service provider who was not subject to
regulation under the Insurance Mediation Directive prior to 6 April 2007 will not
become subject to regulation purely as result of the changes in regulatory scope
that took effect on 6 April 2007. Detailed guidance on the application of that
Directive (as replaced by the Insurance Distribution Directive) to pension scheme
trustees and service providers is in Chapters 10.4 and 10.4A of PERG.

Guidance on the scope of the UK provisions which implemented MiFID and
CRD 1V
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Introduction
The purpose of this chapter is to help UK firms consider:

° whether they fall within the scope of the UK provisions which implemented
Markets in Financial Instruments Directive 2014/65/EU (‘MiFID’) and
therefore are subject to the #s requirements derived from it;

° how their existing permissions correspond to related MiFID derived
concepts;

° whether the UK provisions which implemented CRD and the E-CRR UK
CRR apply to them, and for certain firms, whether the provisions which
correspond to the recast CAD continue to apply to them; and

° if so, which category of investment firm they are for the purposes of the
transposttion-of-the the provisions which correspond to the recast CAD or
the UK provisions which implemented CRD and the EE-ERR UK CRR.

Background

MiFID replaces replaced the Markets in Financial Instruments Directive
2004/39/EC (MiFID 1), which in turn replaced the Investment Services Directive
(ISD).

NGETD-

MiFID onshoring in UK legislation and the FCA Handbook

The United Kingdom’s onshoring of the directive takes the form of a combination
of legislation made by HM Treasury, in the form of a number of statutory
instruments, and rules contained in the FCA Handbook and the PRA Rulebook.
“Onshoring”, for these purposes, refers to the process by which law deriving from
EU legislation at exit date is retained or adapted, post exit date.

The Treasury legislation is set out in the following statutory instruments as
amended by the Exit Regulations, in particular:

° Financial Services and Markets Act 2000 (Markets in Financial
Instruments) Regulations 2017 (‘MiFI regulations’), SI1 2017/701;

° Financial Services and Markets Act 2000 (Regulated Activities)
(Amendment) Order 2017 2001 (‘RAO Amendment Order’), SI 2017/488
2001/544.
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The FCA Handbook complements the Treasury legislation, referred to above.

Transitional onshoring provisions

The effect of section 3 of the European Union (Withdrawal) Act 2018 is that
“direct EU legislation’” became part of UK law, as at exit day (and is known as
“retained EU law” in accordance with section 6 of the same legislation). As such,
MiFIR and all directly applicable regulations made under MiFID and MiFIR
including the MiFID Org Regulation (Commission Delegated Regulation
2017/565), the MiFIR Delegated Regulation (Commission Delegated Regulation
2017/567) and technical standards became part of UK law, as at exit date.

Each of these pieces of legislation is subject to the power in section 8 of the
European Union (Withdrawal) Act 2018 to deal with deficiencies arising out of the
United Kingdom’s withdrawal from the EU. The Treasury has exercised this power
in the Markets in Financial Instruments (Amendment) (EU Exit) Regulations 2018
(the ‘Exit Regulations’) to amend each of the following:

° MiFIR

° MiFID Org Regulation

° MiFIR Delegated Regulation

° Data Reporting Services Regulations

° The Financial Services and Markets Act 2000 (Markets in Financial
Instruments) Regulations 2017

A reference to any of the above in the remaining text of this chapter is to the
legislation as amended by the Exit Regulations.

MIFID scope

The scope aspects of MiFID are primarily addressed through the Regulated
Activities Order (‘RAQO’) and PERG 2 focuses on the scope of regulated

activities under the RAO and includes materials on the effect that the UK provision
which implemented MiFID has had on the RAO. This chapter focuses more on the
underlying MiFID investment services and activities, as well as the exemptions.

Where a firm’s regular occupation or business is providing one or more investment
services to third parties or performing investment activities in relation to MiFID
financial instruments on a professional basis, it is a firm to which UK provisions
which implemented MiFID applies unless it is exempt.

Broadly, the exemptions from MiFID are likely to be relevant to insurers, group
treasurers, professional firms to which Part XX of the Act applies, many authorised
professional firms, professional investors who invest only for themselves, pension
schemes, depositaries and operators of collective investment schemes or other
collective investment undertakings (such as investment trusts), journalists, and
commodity producers and traders. The exemptions are subject to conditions and
limitations described in more detail below (see PERG 13.5).

The Treasury’s implementation of the article 3 MiFID exemption, onshored in
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regulation 8 of the MiFI Regulations, is likely to be relevant to many financial
advisers (see Q50) including some corporate finance advisers. It may also be
relevant to some venture capital firms. The Treasury legislation enables firms
falling within the scope of the exemption to elect to be subject to the requirements

derived from of MiFID and-thereby-acquire-passportrights (see Q52).

In each case, it will be for firms and individuals to consider their own
circumstances and consider whether they fall within the relevant exemptions. A
firm which takes the benefit of one or more of the exemptions in article 2 or 3
MiFID, onshored in Part 1 of Schedule 3 to the Regulated Activities Order and
Regulation 8 of the MiFI Regulations, may nevertheless require authorisation under
the Act (see PERG 2).

In addition to investment firms, the UK provisions which implemented MiFID is
are also relevant to credit institutions providing investment services or performing
investment activities (see Q5), to AIFMs to which the UK provisions which
implemented article 6.4 of AIFMD applies (in other words, AIFM investment
firms) and to UCITS management companies to which the UK provisions which
implemented article 6.4 of the UCITS Directive applies (in other words, UCITS
investment firms).

This guidance is concerned with the scope of the UK provisions which
implemented MiFID and does not address the question of whether an investment
firm that falls within the scope of the UK provisions which implemented MiFID is
providing a MiFID investment service as opposed to an investment activity.

CRD 1V

Investment firms subject to the UK provisions which implemented MiFID,
including those who fall within the article 3 MiFID exemption, onshored in
regulation 8 of the MiFI Regulations, but opt not to take advantage of it, are subject
to the requirements of the UK provisions which implemented CRD and the £
€RR UK CRR. There are special provisions for certain commodities firms as well
as firms whose MiFID investment services and activities are limited to only one or
more of the following investment services and activities:

° execution of orders on behalf of clients;

° portfolio management;

° giving investment advice; or

° receiving and transmitting client orders, and

who are not permitted to hold client money or securities nor are authorised to
provide ancillary service (1) referred to in Section B of Annex 1 to MiFID,
onshored in Part 3A of Schedule 2 to the Regulated Activities Order (which is
safekeeping and administration of financial instruments for the account of clients,
including custodianship and related services such as cash/collateral management).

Collective portfolio management investment firms (a term that is used to refer to
both AIFM investment firms and UCITS investment firms) are subject to the
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requirements of the UK provisions which implemented CRD and the E-ERR UK
CRR, unless they are firms whose MiFID investment services and activities are
limited to those in the preceding paragraph.

Under the UK implementation of the CRD and the ELHFERR UK CRR, the level of
capital an investment firm subject to MiFID requires is determined by the type of
investment services and activities it provides or performs, its scope of permission
and any limitations or requirements attaching to that permission (see PERG 13.6).
A firm relying on an article 2 or 3 MiFID exemption, onshored in Part 1 of
Schedule 3 to the Regulated Activities Order and Regulation 8 of the MiFI
Regulations, is not subject to CRD and the EL-FERR UK CRR.

How does this document work?

This document is made up of Q and As divided into the following sections:
° General (PERG 13.2);

° Investment services and activities (PERG 13.3);

° Financial instruments (PERG 13.4);

° Exemptions from MiFID derived provisions (PERG 13.5);

° The CRD IV (PERG 13.6); and

° Flow charts, tables and lists (PERG 13 Annex 1, PERG 13 Annex 2, PERG
13 Annex 3, PERG 13 Annex 4).

We have also included guidance in the form of flow charts to help firms decide
whether the UK provisions which implemented MiFID and the CRD and the £&
€RR UK CRR (which allow provisions which correspond to the recast CAD to
apply to certain firms) apply to them as well as permission maps indicating which
regulated activities and specified investments correspond to MiFID investment
services, activities and MiFID financial instruments (see PERG 13 Annex 1, PERG
13 Annex 2 and PERG 13 Annex 3.

Article and recital references are to MiFID (Level 1 measures) unless otherwise
stated. References to categories of MiFID investment services and activities and
MiFID financial instruments adopt the structure of Annex 1 MiFID: for example,
Al refers to “reception and transmission of orders in relation to one or more
financial instruments” and C1 relates to “transferable securities”.

While these provisions have been “onshored”, we have, unless otherwise stated,
retained the references in this chapter, and its annexes, to the provisions in MiFID
and other relevant directives such as CRD, UCITS directive and AIFMD for ease
of reference. As a result, where the context requires, any references to a directive,
its articles or recitals, which could be read as having continuing effect, should be
read as a reference to ‘the UK provisions which implemented’ that directive or the
relevant article. In addition, any reference which adopts the structure of Annex 1 of
MiFID, for example by referring to Al or C1, should be read as a reference to the
relevant corresponding paragraph as onshored in Schedule 2 of the Regulated
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Activities Order.

General
Q1. Why does it matter whether or not we fall within the scope of MiFID?

Depending on whether or not you fall within the scope of MiFID, you may be
subject to:

° domestic legislation implementing MiFID (for example, FCA rules);

° “direct EU legislation” directhy-appheable, which became part of UK law as
at exit date in accordance with section 3 of the European Union
(Withdrawal) Act 2018, and is known as “retained EU law”” in accordance
with section 6 of the same legislation. made-by-the European-Commission
(such as, MiFIR, E-CRR UK CRR and all directly applicable EY
regulations made under them or under MiFID); and

° domestic legislation implementing the CRD (see PERG 13.6).

Q3. How much can we rely on these Q and A’s?

The answers given in these Q and As represent the FCA’s views but the
interpretation of financial services legislation is ultimately a matter for the courts.
How the scope of MiFID and the CRD and the EL-ERR UK CRR affect the
regulatory position of any particular person will depend on his individual
circumstances. If you have doubts about your position after reading these Q and
As, you may wish to seek legal advice. The Q and As are not a substitute for
reading the relevant the UK provisions which implemented # MiFID, the CRD and
the £& UK CRR (and the provisions which correspond to the recast CAD for
certain firms);-the MiEID-implementing measures-and-The Freasurys

Moreover, MiFID, the CRD and the £& UK CRR are were subject to guidance
and communications by the European Commission, the European Securities and
Markets Authority (‘'ESMA”) and the European Banking Authority (‘EBA’), we
have now issued guidance on how this will be treated after exit day.

[Note: link to the relevant guidance is to be inserted].

Q4. We provide investment services to our clients — does MiFID apply to us?

Yes if you are:
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° an “investment firm” and the exemptions in MiFID do not apply to you; or
° a “tied agent” as defined by MiFID.

If you are a non--£Y UK firm, for example the UK branch of a US firm, MiFID
does not apply to you. However, if MiFID would have applied to you if you had
been incorporated or formed in the £& United Kingdom, you will be a third
country investment firm under the FCA’s rules. As a result, certain MiFID based
requirements will apply to you.

See the flow charts in Annex 1 for further information and PERG 13.5 for guidance
relating to exemptions. See Q7 and 8 for guidance on whether you are an
investment firm and Q11 for guidance relating to tied agents.

Q5. We are a credit institution. How does MiFID apply to us?

If you are an EEA credit institution, article 1.3 MiFID provides that selected
MiFID provisions apply to you, including organisational and conduct of business
requirements, when you are providing investment services to your clients or
performing investment activities. In our view, MiFID will apply when you are
providing ancillary services in conjunction with investment services. Where you
provide ancillary services on a standalone basis, MiFID will not apply in relation to
those services. Article 1.3 MiFID is reflected in paragraph (2) of the Handbook
definition of “MiFID investment firm”.

In addition, article 1.4 MiFID provides that various MiFID provisions apply when
selling or advising clients about structured deposits (see Q34B). Article 1.4 MiFID
is reflected in paragraph (2) of the FCA Handbook definition of “MiFID
investment firm”.

Q.11 How will we know whether we are a tied agent (article 4.1(29))?

A tied agent under MiFID is a similar concept to an appointed representative under
the Act. A tied agent does not require authorisation for the purposes of MiFID, just
as an appointed representative does not require authorisation under the Act. In our
view, you will only be a tied agent if your principal is an investment firm
(including a credit institution) to which MiFID applies. So, if you act for a
principal that is subject to an exemption in article 2 of MiFID, you are not a tied
agent for the purposes of MiFID although you may be an appointed representative
for domestic purposes. You will still not require authorisation under MiFID, either
because you are not performing investment services and activities or, if you are,
because you fall within an exemption in article 2 of MiFID.

MIiFID says that firms exempt under article 3 should be subject to requirements
which are at least analogous to the MiFID regime for tied agents of investment
firms. This has been implemented in the UK through the appointed representative
regime. If you are an appointed representative of a principal who is exempt under
article 3 you will also be exempt under MiFID. Q48 to Q53 deal with the article 3
exemption.

Assuming your principal is an investment firm to which MiFID applies, if you are
registered as an appointed representative on the Financial Services Register and
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carry on the activities of arranging (bringing about) deals in investments or
advising on investments, in either case in relation to MiFID financial instruments,
you are likely to be a tied agent for the purposes of article 4.1(29).

i whicl £ . blishedin the LK itwillalso be-at |
ofitsprineipal Howeverit It is not possible for a tied agent to provide investment

services on behalf of more than one investment firm to which MiFID applies.

Further material on appointed representatives and tied agents is contained in
chapter 12 of our Supervision Manual (‘SUP’).

Investment Services and Activities
Q.12 Where do we find a list of MiFID services and activities?

In The list in Section A of Annex 1 te of MiFID has been onshored in Part 3 of
Schedule 2 to the Regulated Activities Order. There are nine investment services
and activities in Part 3 SeetionA (Al to A9 have now been onshored in paragraph
1 to paragraph 9). However, as explained in PERG 13.1 above, for ease of
reference we have retained the references to the relevant MiFID provisions in this
chapter. Article 4 MiFID defines some of them in more detail:

° investment advice (article 4.1(4) MiFID);
° execution of orders on behalf of clients (article 4.1(5) MiFID);
° dealing on own account (article 4.1(6) MiFID); and

) portfolio management (article 4.1(8) MiFID).

A further provision relating to investment advice is contained in article 9 of the
MiFID Org Regulation.

As explained in PERG 13.1, this chapter only covers the MiFID activities dealt
with through the authorisation regime under the Act. The other activities covered
by MiFID and MiFIR are not dealt with in section A of Annex 1, as onshored in
Part 3 of Schedule 2 of the Regulated Activities Order.

Q.26 We are an investment firm — can we apply for passporting rights that
include ancillary services?
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Annex—1parasraph12-of the CRD)- [deleted]
Financial instruments

Introduction

Q27. Where do we find a list of MiFID financial instruments?

In The list in Section C of Annex 1 to MiFID has been onshored in Part 1 of
Schedule 2 to the Regulated Activities Order. There are eleven categories of
financial instruments in section C, which have been onshored in Part 1 (C1 to C11,
which have been onshored in paragraph 1 to paragraph 11). However, as explained
in PERG 13.1 above, for ease of reference we have retained the references to the
relevant MiFID provisions in this chapter. Transferable securities (C1) and money
market instruments (C2) are defined in article 4. Some financial instruments are
further defined in the MiFID Org Regulation.

Derivatives: general
Q30. Which types of derivative fall within MiFID scope?
The following derivatives fall under MiFID:

° derivative instruments relating to securities, currencies, interest rates,
emission allowances or certain other underlyings (see Q31A to Q31S);

° commodity derivatives (see Q32 to Q33C);
° derivative instruments for the transfer of credit risk (see Q31);
° financial contracts for differences (these are included in paragraph 9 of

Section C of Annex 1 to MiFID, onshored in paragraph 10 of Part 1 of
Schedule 2 of the Regulated Activities Order); and

° derivatives on miscellaneous underlyings (see Q34).

The scope of these derivatives does not extend to sports spread bets.

Commodity derivatives
Q.32 Which types of commodity derivatives fall within MiFID scope?

Broadly speaking, the following commodity derivatives fall within the scope of
MiFID:

° a derivative relating to a commodity derivative, for example, an option on
a commodity future (C4);
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° cash-settled commodity derivatives (as explained in more detail in Q33A)
(C5);
° physically settled commodity derivatives traded on certain markets or

facilities (as explained in more detail in Q33B)(C6); and

° other commodity derivatives capable of physical settlement and not for
commercial purposes or wholesale energy products traded on an EU OTF
that must be physically settled (as explained in more detail in Q33C) (C7).

The definition of commodity derivative in MiFIR also includes derivatives falling
into C10 of Section A of Annex 1 to MiFID, onshored in paragraph 10 of Part 1 of
Schedule 2 of the Regulated Activities Order (see the answer to Q34 for this type
of derivative).

Q33B. Can you tell me more about category C6 commodity derivatives?
This type of commodity derivative is one that:

° can be physically settled; and

° is traded on a UK regulated market, an a UK MTF or ar a UK OTF.

The category C6 type of commodity derivative excludes a wholesale energy
product traded on an a UK OTF that must be physically settled. The MiFID Org
Regulation defines physical settlement in more detail.

Article 6 of the MiFID Org Regulation has special definitions for what types of oil,
coal and wholesale energy products are included in the C6 category of commodity
derivative.

A contract that can be physically settled but which is not traded on a regulated
market, MTF or OTF might still fall within the C5 or C7 category of commodity
derivative even though it falls outside category C6.

Q33C. Can you tell me more about category C7 commodity derivatives
(recital 5 to, and article 7 of, the MiFID Org Regulation)?

This type of commodity derivative is one that meets all the following conditions:

° It can be physically settled.

° It is not a C6 commodity derivative.

° It is not a spot contract. A spot contract means one under the terms of
which delivery is scheduled to be made within the longer of the following
periods:

o two trading days; or
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o the period generally accepted in the market for that commodity,
asset or right as the standard delivery period.

For these purposes a contract is not a spot contract where, irrespective of its
explicit terms, there is an understanding between the parties to the contract that
delivery of the underlying is to be postponed and not to be performed within the
spot period described earlier in this answer.

) It meets one of the following criteria:

o it is traded on a ren—EEA third country trading venue that performs
a similar function to a regulated market, an MTF or an OTF (an
“equivalent third country trading venue”); or

o it is expressly stated to be traded on, or is subject to the rules of, a
UK regulated market, an a UK MTF, an a UK OTF or an
equivalent third country trading venue; or

o it is equivalent to a contract traded on a UK regulated market, UK
MTF, UK OTF or equivalent third country trading venue.
Equivalence is judged by reference to the price, the lot, the
delivery date and other contractual terms such as quality of the
commodity or place of delivery.

° It is standardised so that the price, the lot, the delivery date and other
terms are determined principally by reference to regularly published
prices, standard lots or standard delivery dates.

Certain contracts entered into with or by an operator or administrator of an energy
transmission grid, energy balancing mechanism or pipeline network are excluded
from the C7 category of commodity derivative.

The category C7 type of commodity derivative also excludes a wholesale energy
product traded on an EU OTF that must be physically settled. The MiFID Org
Regulation defines physical settlement in more detail.

Miscellaneous derivatives (C10)

Q34. What derivatives fall into the C10 category?

A contract of insurance or reinsurance is not a C10 commodity derivative (recital 6
to the MiFID Org Regulation). Neither is a contract falling under one of the other
paragraphs of section C of Annex 1 to MiFID, onshored in part 1 of Schedule 2 of
the Regulated Activities Order.

Emission allowances
Q34A. How are emission allowances treated?

They are covered in the following ways:

Page 94 of 143



FCA 2019/27

L 2

L 2

£ 2

° An emission allowance is itself a financial instrument (C11).

° An option, future, swap, forward rate agreement or any other derivative

contract relating to emission allowances is included as a C4 derivative.

It is not always clear how all this everlappingtegislation fits together but in the
FCA’s view, it works like this:

ey

contractisresulated-under-theauctionregulation: [deleted]

2) The five-day future auction product is a financial instrument and is
regulated under MiFID. It is included under C4 and C11.

A n-ermicst

3) The two-day spot contract product is also a financial instrument. It is
included under C11. It is therefore also regulated under MiFID.

(4)  Inthe FCA’s view an emission allowance Gaeluding-when-auectioned-under
the-auetionregulation) will not come within C1.

&)

(6)

(7

cannot-bid: [deleted |
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®)

€))

(10)

(11

%hfs—hst— All the M1FID investment services and activities apply to emission
allowances-auetioned-asa-finanetal-instrument. Therefore, for example,
giving personal recommendations about bids-fer emission allowances
(including bids) is covered by MiFID. Anyone wishing to carry out such
activities will need to be authorised as a MiFID firm, unless some other
exemption is available.

(12)  Article 2.1(e) of MiFID exempts an operator with compliance obligations
under Directive 2003/87/EC (Emissions Trading Scheme) from MiFID.

(a)

b T cle 2. . onal by

market: [deleted]
(©) See the answer to Q35A for more details about the conditions of the
exemption.
Exemptions from MiFID

Q35. Where do we find the list of MiFID exemptions?

Ia The exemptions found in articles 2 and 3 MiFID, have been onshored in Part 1
of Schedule 3 to the Regulated Activities Order and Regulation 8 of the MiFI
Regulations. However, as explained in PERG 13.1 above, for ease of reference we
have retained the references to the relevant MiFID provisions in this chapter.
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Q45. What is an ancillary activity for the purposes of the commodities
exemption?

You can find the meaning of ‘ancillary’ for the purposes of the commodities

exemption described in the answer to Q44 in CommissionDelegated Regulation
EB2047/592 MIFID RTS 20 (regulatory technical standards for the criteria to

establish when an activity is considered to be ancillary to the main business).

This answer does not give a full summary as the definition is too detailed for
PERG. Instead this answer summarises the broad approach.

There are two tests. The exemption only applies if you meet both tests. Both are
based on commodities trading activities in the EEA.

The first test looks at the size of trading activities of members of your group in
various asset classes. For each class, this is calculated by comparing their trading
activities in that class with the overall trading activity in the EEA for that class.

The asset classes are made up of emission allowances and various types of
commodity derivatives. The emission allowances asset class includes emission
allowances to which the exemption for emission allowances in article 2.1(e) (see

the table in the answer to Q35A) applies-and-any-biddingunder-the-awetion
regtlation.

For this test to be met, the trading level of persons within your group needs to be
below the maximum amount for each asset class. There is a different maximum
amount for each class.

Certain privileged transactions are excluded from the calculation:

° intra-group transactions that serve group-wide liquidity or risk management
purposes;
° transactions in derivatives that reduce risks directly relating to commercial

activity or treasury financing activity in accordance with criteria set out in

CommisstonPelegated Regulatton-(EHH-2047/592 MIFID RTS 20

(regulatory technical standards for the criteria to establish when an activity
is considered to be ancillary to the main business);

° transactions in commodity derivatives and emission allowances entered into
to fulfil obligations to provide liquidity on a trading venue, where such
obligations are required by:

o regulatory authorities in accordance with EEA domestic law;
o) national laws, regulations and administrative provisions; or
o those trading venues; and
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° transactions executed by a group member authorised under MiFID or the
CRD or with a corresponding Part 4A permission.

The second test has two calculation methods. If the result of either calculation is
that you fall below the specified threshold, you meet the second test.

° One method is based on the size of group trading activities in commodity
derivatives and emission allowances.

° The second measure compares the estimated capital employed for carrying
out commodity derivative and emission allowance activities with group
capital.

Q49. Which firms might fall within this exemption?

The exemption applies to persons who meet all the following conditions:

° they transmit orders only to one or more of the following:
o other MiFID investment firms;
o credit institutions authorised under the CRD:;

o branches of third country investment firms or credit institutions which
are subject to, and comply with, prudential rules considered by the
appropriate regulator to be at least as stringent as those laid down in
MiFID, MiFID, the CRD or the E-ERR UK CRR;

o collective investment undertakings or their managers authorised under
the law of an-EEA-State the United Kingdom to market units to the
public;

o EU incorporated investment companies the securities of which are listed
or dealt in on a United Kingdom regulated market, for example
investment trust companies.

Q50. We are (or previously were) an IFA and have a permission which covers
(i) arranging (bringing about) deals in investments; (ii) making arrangements
with a view to transactions; and (iii) advising on investments, in each case in
relation to securities but not derivatives. We are not permitted to hold client
money or investments and do not have dealing or managing permissions in
relation to MiFID financial instruments. Are we exempt?

The FCA expects so, assuming you do not:
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° carry on activities outside your permission; or

° transmit orders to persons other than those listed in Q49 (for example, you
will fall outside the exemption if you transmit orders directly to collective
investment schemes whose units cannot be marketed to the public in any
EEAState the UK either because they are unregulated schemes or EEA
non-UK authorised collective investment schemes); or

° place MiFID financial instruments without a firm commitment basis (see
Q22 and Q23).

We would generally not expect IFAs to be placing MiFID financial instruments
without a firm commitment basis as we associate placing of financial instruments
with situations where a company or other business vehicle wishes to raise capital
for commercial purposes, and in particular with primary market activity.

Q52. If we fall within the exemption does this prevent us from acquiring
passporting rights under MiFID?

pridentialreqrirements—see Q38anrd-Q395- [deleted]

Q53. What is the practical effect of exercising the optional exemption for
those firms falling within its scope?

You are not a firm to which MiFID applies and so are not a MiFID investment firm
for the purposes of the Handbook. As such you are not subject to the requirements
of the CRD as transposed in the Handbook and the EH-ERR UK CRR and-cannet

exereise-passpoertingrights.
Article 3.2 of MiFID applies certain MiFID requirements to firms making use of
the article 3 exemption. These are implemented in the Handbook and the Act.

CRD 1V

Q55. Are we subject to the CRD and the EU-ERR UK CRR?

Only investment firms subject to the requirements of MiFID are subject to the
requirements of the CRD and the £EL-FERR UK CRR (which allow provisions which
correspond to the recast CAD to apply for certain firms). This includes collective
portfolio management investment firms (see Q6, Q6A and Q63).

Despite being subject to the requirements of MiFID, broadly speaking, if you are
one of the following investment firms, CRD and the E-FERR UK CRR will only
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apply to you in a limited way:

° a firm whose main business consists exclusively of providing investment
services or activities in relation to commodity derivatives or C10
derivatives, or both, and to whom the ISD would not have applied. If you
fall into this category, you will fall within a transitional regime under
which you will not be subject to the capital requirements of the KL-HERR
UK CRR or CRD but will be subject to other requirements (see Q57); or

° a firm that is only authorised to provide investment advice or receive and
transmit orders, or both, without holding client money or securities and
does not provide the ancillary service (1) referred to in Section B of
Annex I to MiFID, onshored in Part 3A of Schedule 2 to the Regulated
Activities Order, which is safekeeping and administration of financial
instruments for the account of clients, including custodianship and related
services such as cash/collateral management. If you fall into this category,
you will be an exempt CAD firm and only subject to base capital
requirements under the CRD (see Q58 and Q59 below); or

If you fall into this category, you may be a BIPRU firm and as such would not be
subject to the capital requirements of the ELHERR UK CRR or CRD but would
instead be subject to other requirements (see Q58A).

If you are an investment firm to which an exemption in either article 2 or article 3
MiFID applies (see PERG 13.5 and PERG 13 Annex 1 flow chart 2), you are not
subject to the CRD and the EU-ERR UK CRR. However, if you potentially fall
within the article 3 exemption, but decide to opt into MiFID regulation;fer

instance-to-acquire-passporting rights{see-Q52); you are subject to the CRD and
the E-ERR UK CRR. If you do so, you are an exempt CAD firm (see Q58 and

Q59).
There is also an exemption under the EE-ERR UK CRR for local firms.

13 Annex 1
Flow chart 1 — Pees Do the UK provisions which implemented MiFID apply to us?

Is your registered office or head office situated in the EEA UK?

l Yes

Do you perform one or more investment services or activities in respect
of MiFID financial instruments? No

¢ Yes

Yes

Are you a credit institution to which the UK provisions which
implemented MiFID applies, an AIFMD investment firm or a UCITS
investment firm?

¢No

Is your regular occupation or business the performance of investment No
services and activities on a professional basis? See the UK provisions
which implemented article 4.1.1 and 5 MiFID and Q7 and Q8.
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The list of MiFID investment services in Section A of Annex 1 of MiFID, has been onshored

in Part 3 of Schedule 2 to the Regulated Activities Order and the list of MiFID instruments in

Section C of Annex 1 to MiFID has been onshored in Part 1 of Schedule 2 to the Regulated

Activities Order. However, as explained in PERG 13.1 above, for ease of reference we have

retained the references to the relevant MiFID provisions in this Annex.

Table 1 — MiFID Investment services and activities and the Part 4A permission regime

MiFID Investment
Services and Activities

Part 4A permission

Comments

A1- Reception and
transmission of orders in
relation to one or more
financial instruments

Arranging (bringing
about) deals in
investments (article
25(1) RAO)

Biddingin e*.ﬂ*l Ss*; ons
RAO)

Generally speaking, only firms with
permission to carry on the activity of
arranging (bringing about) deals in
investments in relation to securities
and contractually based investments
which are financial instruments can
provide the service of reception and
transmission. This is because a
service must bring about the
transaction if it is to amount to
reception and transmission of orders.

The activity of arranging (bringing
about) deals in investments is wider
than A1, so a firm carrying on this
regulated activity will not always be
receiving and transmitting orders.

See Q13, Q14 and Q34A for further
guidance.

A2- Execution of orders
on behalf of clients

Dealing in investments
as agent (article 21
RAO)

Dealing in investments
as principal (article 14
RAO)

Bidding i e*.m] ss; elﬂs
RAO)

Usually, where a firm executes
orders on behalf of clients it will
need permission to carry on the
activity of dealing in investments as
agent. Where a firm executes client
orders on a true back-to-back basis
or by dealing on own account, it also
needs permission to carry on the
activity of dealing in investments as
principal.

See Q15, Q15A and 34A for further
guidance.
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C6- Options, futures,
swaps, and any other
derivative contracts
relating to commodities
that can be physically
settled provided that they
are traded on a United
Kingdom regulated
market, an a UK MTF or
an a UK OTF

commodity option and
option on a commodity
future

commodity future

contract for differences
(excluding spread bet, a
rolling spot forex
contract and a binary
bet)

binary bet

Table 2 - MiFID financial instruments and the Part 4A permission regime

MiFID financial
instrument

Part 4A permission
category

Commentary

C6- Options, futures, swaps,

and any other derivative
contracts relating to
commodities that can be
physically settled provided
that they are traded on a
United Kingdom regulated

market, an a UK MTF or an

a UK OTF

commodity option
and option on a
commodity future

commodity future

contract for
differences
(excluding spread bet,
a rolling spot forex
contract and a binary
bet)

binary bet

C6 instruments will generally be
either commodity futures or
commodity options, depending on
their structure. Those instruments
with a cash settlement option may
also be contracts for differences.

For further guidance see Q33B.
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Guidance on the scope of the Payment Services Regulations 2017
Introduction

The purpose of this chapter is to help businesses in the UK consider

whether they fall within the scope of the-SecondPayment-Services

Direetive 2015/2366/EC)-PSD2)-as-given-etfeettoin the Payment
Services Regulations 2017 (the ‘PSRs 2017’). The PSRs 2017 create a

separate authorisation and registration regime which differs from the
authorisation requirements under the Financial Services and Markets Act.
In particular, it is aimed at helping these businesses consider whether they
need to be separately authorised or registered for the purposes of providing
payment services in the UK. References to individual regulations are to the
PSRs 2017, unless otherwise stated.

Background

The PSRs 2017 implemented the Second Payment Services Directive
(2015/2366/EC) (PSD2) in the Unlted Klngdom The PSRs 2017 PSD%

paymeﬂt—sePwees—"Phﬂ—meLades—a—h&Pmemsed prov1de an authonsatlon
regime;-designed-to-establish-asingle Heenee-for payment service providers

which are neither deposit-takers nor electronic money institutions.

The relevant payment services;-as-transposed-inthe PSRs 2047 are set out

fully in Annex 2 to this chapter and include, amongst other things, services
relating to the operation of payment accounts (for example, cash deposits
and withdrawals from current accounts and flexible savings accounts),
execution of payment transactions, card issuing, merchant acquiring, and
money remittance. The Direetive PSRs 2017 focuses on electronic means
of payment including direct debit, debit card, credit card, standing order,
mobile or fixed phone payments and payments from other digital devices as
well as money remittance services; #-dees they do not apply to cash-only
transactions or paper cheque-based transfers.

PSDB2 The PSRs 2017 also creates authorisation and registration regimes

for firms who provide holders of online payment accounts with payment
Initiation services and account information services.

Page 103 of 143



15.2

FCA 2019/27

Generally speaking, depending on the nature and size of its activities, a
business to which the PSRs 2017 apply (other than a credit institution or; an

electronic money institution;—an-EEA-autherised-paymentinstitution-or-an
EEA-authorised-electronic-money-nstitution and their agents) will need to

be: authorised by the FCA as an authorised payment institution; or
registered as a “small payment institution”; or registered as a registered
account information services provider; or registered as an agent of an

authorised payment institution; EEA—authorised-paymentinstitation, a small

payment institution or a registered account information services provider.

The PSRs 2017 also provide for the appointment of agents by authorised
payment institutions, small payment institutions and registered account
information services providers. These agents are not required to be
authorised under regulation 6 but they are required to be registered on the
Financial Services Register by their principal (or each of their principals).

institation: A business can also provide payment services as an agent of a
credit institution, in which case there are no registration requirements under
the PSRs 2017. Electronic money institutions can provide payment services
through agents, in which case the registration requirements of the
Electronic Money Regulations 2011 apply (see PERG 3A).

Transitionals

Subject to the exclusions and exemptions outlined above, a person (other
than an EEA-paymentservices-providerand-its-agents; a credit institution,
an electronic money institution and certain other specified bodies such as
the Post Office) is caught by the authorisation and registration requirements
of the PSRs 2017 when it provides payment services, as a regular
occupation or business activity, in or from the UK. That said, there are
important transitional provisions which delay the need for businesses
authorised or registered under the Payment Services Regulations 2009 to
re-apply for authorisation or registration under the PSRs 2017, before and
during an initial period after the commencement of regulation on 13
January 2018. There is also a transitional provision applying to providers of
account information services and payment initiation services which were
providing those services before 12 January 2016 — see 15.7.

General

Q1. Why does it matter whether or not we fall within the scope of the
PSRs 2017?
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Broadly, when you provide payment services, as a regular occupation or
business activity, in the UK and these services do not fall within an
exclusion or exemption, you must be:

e an authorised payment institution; or

. EE horised instication:
e asmall payment institution; or

e aregistered account information services provider er-anEEA

registered-accountinformationservice-provider; or

e acredit institution (either-one with a Part 4A permission to accept

deposits) eran-EEA-—ereditinstitution-where-ttis-exereising passport
rightsunder paragraph-4-of Annex—ttothe- CRD; or

e an electronic money institution eranEEA-autherised-electronic-money
Hhstidton: or

e the Post Office Limited, Bank of England;a-—eentral-bank or
government departments and local authorities; or

e an exempt person (that is a credit union, municipal bank and the
National Savings Bank)

Q3. How much can we rely on these Q&As?

The answers given in these Q&As represent the FCA’s views but the
interpretation of financial services legislation is ultimately a matter for the
courts. How the scope of the PSRs 2017 affects the regulatory position of
any particular person will depend on his individual circumstances. If you
have doubts about your position after reading these Q&As, you may wish
to seek legal advice. The Q&As do not purport to be exhaustive and are
not a substitute for reading the relevant legislation. In addition to FCA
guidance, some PSD2 provisions (from which the PSRs 2017 are derived)
may be the subject of guidance or communications by the European
Commission or the European Banking Authority.

Q4. We are a UK firm not authorised under FSMA providing payment
services to our clients, as a regular business activity. Are we required
to be authorised or registered under the regulations?

Yes, unless the exclusions or exemptions in the regulations apply to you or
you are an electronic money institution, anr-EEA-autherised-electronie
money-stitution; the Post Office Limited or an agent of a credit institution
or electronic money institution. If this is not the case, you need to be:
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° authorised by the FCA as an authorised payment institution; or
. registered as a small payment institution; or

° registered as an account information services provider; or

° registered as an agent of an authorised payment institution; EEA

avtherised-paymentinstitution or a small payment institution.

Q7. We are a credit institution. Do the PSRs 2017 apply to us?

Yes. If you are a credit institution, you will be subject to the conduct of
business requirements in the PSRs 2017 to the extent that you provide
payment services. The authorisation process applying to HK-and-nenEEA
credit institutions remains that imposed by Part 4A of the Act. Authorised
credit institutions will do not though need to apply for a separate Part 4A
permission, in order to provide payment services. In other words, if a UK
credit institution has a Part IV permission to carry on the regulated activity
of accepting deposits, it will not need to be separately authorised to provide
payment services in the UK. However, credit institutions intending to
provide account information services or payment initiation services should
have regard to the notification requirements in SUP 15.8. The UK branch of
a non--EEA UK credit institution with a Part 4A permission to accept
deposits is also authorised to provide payment services in the UK.

Q8. We are an electronic money institution. Do the PSRs 2017 apply to
us?

Yes. If you are an electronic money institution, you will be subject to the
conduct of business requirements in the PSRs 2017. If you are a credit
institution, a credit union or a municipal bank, issuing electronic money is a
regulated activity and you will require permission under the Act (see PERG
2.6.4A). The authorisation and registration requirements for any other
person intending to issue electronic money are governed by the Electronic
Money Regulations (see PERG 3A for guidance on the scope of the
Electronic Money Regulations). If you are an authorised or small electronic
money institution er-anEEA-authorised-electronic-money-institution, the
PSRs 2017 introduce a transitional provision into the Electronic Money
Regulations which affects your right to continue to provide services in the
UK after 12 July 2018 — see PERG 3A.7.
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Q12. We provide electronic foreign exchange services to our
customers/clients. Will this be subject to the PSRs 2017?

By contrast, we would not expect the conduct of business provisions
(including the right of cancellation) in the Payment Services Regulations to
apply to a spot or forward fx transaction itself. That said, the electronic
transmission, for example, by a bank on behalf of a customer to an fx
services provider is likely to be subject to the PSD PSRs 2017, because this
is a transfer of funds executed by the bank. Similarly, the onward payment
by a bank or fx services provider, on behalf of a client, to a third party of
currency purchased in an fx transaction may amount to a payment service.

If you are a small payment institution or an authorised payment institution
under the PSRs 2017, you may provide foreign exchange services that are
closely related and ancillary to your payment services. However, that does
not allow you to provide foreign exchange derivative services that would
otherwise require authorisation under MiEHD FSMA. You therefore need to
consider the availability of M#EHD exclusions for your foreign exchange
business (see PERG 13 Q31K).

Payment Services
Q14. Where do we find a list of payment services?

In Schedule 1 Part 1 to the PSRs 2017. There are eight payment services,
set out in full in Annex 2 to this chapter (including six activities which
were payment services under the PSD regulations and the two new
activities of payment initiation services and account information services).
References to categories of payment services below adopt the structure of
Schedule 1 to the PSRs 2017: for example, paragraph (1)(f) refers to
“money remittance”.

The payment service referred to in paragraph (1)(g) of Schedule 1 to the
PSD regulations does not appear as a separate payment service in the PSRs
2017. Telecommunications, IT system or network operators with a
paragraph (1)(g) permission should consider which permission(s) they
require under the PSRs 2017, such as executing a payment transaction
within (1)(c) or issuing a payment instrument under (1)(e). If the services
within your paragraph 1(g) permission are also of the type described in
paragraph 1(c), under the transitional provisions in regulation 152 of the
PSRs 2017 you will be treated as an authorised payment institution, subject

to the requirement to provide us ¢er-your-home-state-competent-authorityif

youare-an-EEA-firm) with evidence, by 13 January 2020, that you hold the
required own funds.
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Q20A We are applying to become an authorised payment institution.
Do we also need to be authorised under FSMA in order to issue credit
cards?

This is not necessarily the case, however, if you do not provide credit to
individuals or relevant recipients of credit, or if the credit agreements are

exempt agreements or an exclusion applies. Fhere-is;forexample;a

Small payment institutions, agents and exempt bodies
Q26. What criteria must we meet to be a ‘“small payment institution”?

The conditions are set out in regulation 14 and include the following:

if you are a body corporate you must satisfy us that any close links
you have with another person are not likely to prevent our effective
supervision of you. If it appears to us that you have any close links
that are subject to the laws, regulations or administrative provisions
of a territory outside of the £EA UK (“the foreign provisions”) you
must satisfy us that neither the foreign provisions, nor any deficiency
in their enforcement, would prevent our effective supervision of you;

Q27. We satisfy the conditions for registration as a small payment
institution - does that mean we have to register as one?

No, there are other options available to you. H-yeuregister-asa-small

9

a%a m J ” h-to
O 5 l

- You may
become an agent of a payment services provider.

Q28. We only wish to be an agent. Do we need to apply to the FCA
and/or PRA for registration?

No. If your principal is a payment institution, it is its responsibility to
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register you as its agent. Assuming-yourprinctpalis-not-an-EEA-firm;you

You are required to be registered on the Financial Services Register before

you provide payment services. H-yourprincipatis-an EEAfirm;—your

Q29. We are an agent of a credit institution for the purpose of
providing payment services. Do we need to apply to the FCA and/or
PRA for registration?

No. If you are such an agent of a credit institution which is permitted to
provide payment services in the UK, you are not required to be registered
under the PSRs 2017. A credit institution will be permitted to provide
payment services if it has a Part 4A permission to accept deposits;-orifitis

Negative scope/exclusions

Q40. Which types of payment card could fall within the so-called
“limited network” exclusion (see PERG 15, Annex 3, paragraph (k))?

(d) are valid only in a-single EEA-State the United Kingdom, are
provided at the request of an undertaking or a public sector entity,

and are regulated by a national or regional public authority for
specific social or tax purposes to acquire specific goods or services
from suppliers which have a commercial agreement with the issuer.

Territorial scope

Q45. We are a UK payment institution - when will we need to make a
passport notification?
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Q46. We are a non-EEA UK payment institution providing payment
services to UK customers from a location outside the EEEA UK. Do we
require authorisation or registration under the regulations?

No. When considering whether you fall within the scope of the PSRs 2017,
our starting point is to consider whether a0k an EEA payment services
provider would be providing cross-border services in analogous
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circumstances (for example, when it provides payment services to EEA
customers from-alocationinthe- UK in an EEA State other than the place in
which it is located).

As regards the provision of cross-border payment services between EEA
States, in our view the Commission Interpretative Communication
(Freedom to provide services and the interest of the general good in the
Second Banking Directive (97C 209/04)) provides a useful starting point,
in particular because payment services form part of the CRD passport.

Accordingly, we would not generally expect a payment services provider
incorporated and located outside the EEA UK to be within the scope of the
regulations, if all it does is to provide internet-based and other services to

UK customers from that locatlon A—Heﬂ—EEA—paymeﬂt—ms&E&&eﬂ—fer—t-hese

Transitional provisions

Q47. We are a provider of account information and payment initiation
services who was providing those services before 12 January 2016. Can
we continue to provide those services after the PSRs 2017 come into
force?

Yes, initially. Providers of account information services and payment
initiation services which were providing those services before 12 January
2016 and which continue to provide such services immediately before 13
January 2018 will be able to continue to do so after that date without
registration or authorisation until the EBA”s Regulatory Technical
Standards on strong customer authentication and common and secure
communication apply. However, while provided in reliance on this
transitional provision, those services will be treated under the PSRs 2017 as
if they were not account information services or payment initiation
services. More information can be found in Chapters 3 and 17 of our
Approach Document.

Schedule 1 Part 2 to the PSRs 2017: Activities which do not constitute
payment services

(k)

Services based on specific payment instruments that can only be used in a limited
way and meet one of the following conditions:

(iv)

are valid only in a-single- EEA-State the United Kingdom, are provided at the
request of an undertaking or a public sector entity, and are regulated by a
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national or regional public authority for specific social or tax purposes to
acquire specific goods or services from suppliers which have a commercial
agreement with the issuer,

16 Scope of the Alternative Investment Fund Managers BDireetive Regime
16.1 Introduction

Question 1.1: What is the purpose of the questions and answers in this
chapter?

The purpose is to consider the scope of regulated activities specifically relating to
the Alternative Investment Fund Managers Directive 2011/61/EU (“AIFMD”) as
it was implemented in the UK through the RAO. The AIFMD regime in the United
Kingdom is based on the AIFMD and the AIFMD level 2 regulation as well as
other UK legislation, including the AIFMD UK regulation.

Question 1.2: What are the regulated activities specifically relating to
AIFMD?

The regulated activities that specifically relate to the AIFMD regime in the
United Kingdom are:

Question 1.3: What are the main Eurepean measures dealing with the scope?

As-welas AHEMD-itself-they-are They are the UK provisions which
implemented the AIFMD, which include:

(D Commisstondelegatedrepulation- - Ne- 2342043 (he AIFMD
level 2 regulatzon—sa—ppleme&&a-g—D&eeﬁ%e—%@l—Hé#E—U—ef—ehe

2) the ESMA document “Guidelines on key concepts of the AIFMD”
(the ESMA-ALEMD-key-coneeptsguidelines ESMA/2013/611); and

3) the AIFMD UK regulation which largely implemented the AIFMD
in the UK.

16.2 What types of funds and businesses are caught?
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Question 2.1: What is the basic definition of an AIF?

An For the purposes of the AIFMD regime in the United Kingdom, an AIF is a
collective investment undertaking, including investment compartments of such an
undertaking, which:

ey

@) | ) horisat i cle S of the LICITS
Direetive 1s not a UK UCITS.

The key elements of the definition are:

(6) an AIF does not include anundertaking thatrequiresauthorisation
whderartiele S-otthe LLEHS Directives a UK UCITS.

Question 2.2: Does an AIF have to take a particular legal form?

No.

. It does not matter where the AIF is formed. It may be formed under

the laws of any EEA State tincluding any part of the UK} or the
United Kingdom or any ren-EEA-state other country.

Key elements of the definition

Capital raising

Question 2.12: Is a fund that only allows a single investor always outside the
definition of an AIF?

No. Under the ESMA AIFMD Key Concepts, an undertaking which is prevented
by its national law, the rules or instruments of incorporation, or any other
provision or arrangement of binding legal effect, from raising capital from more
than one investor should be regarded as an undertaking which raises capital from
a number of investors if the sole investor:
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2) consists of an arrangement or structure which in total has more than
one investor for the purposes of the UK provisions which
implemented the AIFMD.

Defined investment policy

Question 2.13: What indicative criteria could be taken into account in
determining whether or not an undertaking has a defined investment policy?

BYnder Following the approach in the ESMA AIFMD key concepts guidelines,
leaving full discretion to make investment decisions to the legal person managing
an undertaking should not be used to circumvent the UK provisions ef that
implemented AIFMD. Part of the definition of an AIF is that there should be a
defined investment policy. It is our view that this guidance is aimed at
arrangements that whilst in form do not meet the definition, may in practice do
so. For example, say that the manager has a legal discretion that is too wide to
meet the definition of a defined investment policy but publishes a detailed
investment policy (which is not legally binding) and leads the investors to expect
that it will follow it. Under the approach in ESMA AIFMD key concepts
guidelines that fund may still be an AIF.

Collective investment undertaking

Question 2.23: What are financial assets for the purpose of Question 2.22?

Financial assets include investments under the UK provisions which implemented
MiFID and investment life insurance contracts; real estate is not considered a
financial asset.

Question 2.25: What is the justification for the approach in the answers to
Questions 2.15 (What is the basic definition of a collective investment
undertaking?) to 2.23 (What are financial assets for the purpose of Question
2.227)?

Such a wide interpretation would be unreasonable. It would be unreasonable to
say that a detailed statement of commercial objects turns an undertaking into a
CIU. It would be contrary to the early recitals of AIFMD. The exclusion for
holding companies (see Questions 6.2 to 6.5) may not apply because the business
may not be acting through subsidiaries. Therefore, it is necessary to consider the
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policy objectives of the AIFMD regime in the United Kingdom.

The AIFMD regime in the United Kingdom is aimed at funds. Fhisis-shown-by
the-title-of the Directive-itself: The lists of the main types of undertaking covered
by the UK provisions which implemented AIFMD in the answer to Question 2.28
(What are the commonest types of AIFs?) are taken from formal £& documents,
which assist in analysing AHMD"s the intended scope of the UK provisions
which implemented AIFMD.

The reason for looking at whether an undertaking is set up as a fund is that it
helps to make the distinction required by the AIFMD regime in the United
Kingdom between a fund that invests in non-financial assets and an undertaking
with a general commercial or industrial purpose and to reflect the fact that the
ALFMD regime is aimed at funds.

However, it is clear from AIFMD and the £ documents referred to in the answer
to Question 2.28 that private equity, hedge funds and venture capital funds are
intended to be within the scope of the UK provisions that implemented AIFMD
and the AIFMD regime in the United Kingdom. AIFMD expressly refers to these
types of funds in a number of places.

Also, a fund controlling a business is more than an investor, as it is in a position
to control and run that business. Indeed, one of the benefits of a private equity
fund is that it can restructure and improve businesses of target companies for the
long term. These funds may need an extensive staff to carry on the business of the
fund. It is clear though that a fund that takes over a business can still be an AIF,
as the UK provisions that implemented AIFMD has detailed requirements for
AIFs that do that.

Another point is that, as far as financial businesses are concerned, it is not a
question of identifying businesses that should not be subject to financial services
legislation, as many financial services businesses that do not fall within the scope
of the AIFMD regime in the United Kingdom are regulated under the UK
provisions that implemented MiFID instead.

Therefore, the distinctions in the answers to Question 2.19 (Does that mean that if
my undertaking deals in non-financial assets it can’t be a CIU?) to 2.21 (Please
give some further examples of factors to take into account when deciding whether
an undertaking is set up like a fund) do not work for all the types of undertakings
to which the AIFMD regime in the United Kingdom is meant to apply. The
distinction between an undertaking with a general commercial or industrial
purpose and a financial purpose made by the ESMA AIFMD key concepts
guidelines (see the answer to Question 2.18) is the key to reconciling the aim of
excluding ordinary businesses and regulating funds.
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Overview of the AIF definition

Question: 2.26: Could you give a brief overview of how I should go about
applying the guidance in PERG 2.2 in deciding whether AIFMD applies?

(1) Apply the Bireetive definition in the AIFMD UK regulation to see if
it gives a clear answer. If it does, there is no need to go further.

Question: 2.27: Should all the factors be considered together?

Yes. As the ESMA AIFMD key concepts guidelines point out, appropriate
consideration should be given to the interaction between the individual concepts
of the definition of an AIF. An undertaking should not be considered an AIF
unless all the elements in the definition (summarised in the answer to Question
2.1 (What is the basic definition of an AIF?)) are present. For example,
undertakings which raise capital from a number of investors, but not with a view
to investing it in accordance with a defined investment policy, should not be
considered AIF's for the purposes of the United Kingdom’s AIFMD regime.

Examples of schemes that are AIFs and of ones that are likely not to be AIFs

Question 2.31: Is a timeshare scheme covered?

No. Arrangements do not amount to an A/F if the rights of the investors are rights
under a timeshare contract or a long-term holiday product contract as defined in
the Holiday Products, Resale and Exchange Contracts Regulations 2010, because

these are already regulated under-other Europeanlegislation.

Question 2.40: Are individual investment management agreements caught?
In principle, No.

An AIF is an investment undertaking which pools together capital raised from
investors to invest it on a collective basis. The management of a portfolio of
investments or other property on an individual client-by-client basis is covered by
UK provisions that implemented MiFID rather than the AIFMD regime in the
United Kingdom.
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Question 2.44: Can an issue of debt securities be an AIF?

eeafse—Hewever—gweﬂ leen that the hst of the main types of undertakmg
covered by AIFMD taken from the Commission impact assessment referred to in

the answer to Question 2.28 (What are the commonest types of AIFs?) does not
mention debt instruments of this kind, it seems likely that they were not meant to
be caught. Pendinganyfotare-clarificationatthe E-level,-we We shall assume
that an SPV issuing debt securities in the way described in the answer to this
question will not be an AIF if the arrangements meet the exclusion in paragraph 5
of the Schedule to the Financial Services and Markets Act 2000 (Collective
Investment Schemes) Order 2001 (Debt securities).

Question 2.46: Is a joint venture caught?
Not normally.

There is no exclusion for joint ventures in the UK provisions which implemented
AIFMD. However, recital (8) of AIFMD confirms that they are not covered.
Therefore, to decide what undertakings are excluded as joint ventures, one must
identify the principles on which the recital appears to be based. Another reason
for looking at the underlying principles is that the term ‘joint venture’ does not

have a precise legal meaning i EU-law-or-a-commeonly-acecepted-meaning-across
the-legal systems-ofall- Member-States.

Question 2.50: Are family investment vehicles AIFs?

No. There is no specific exclusion for family investment vehicles in the eperative
partsofthe UK provisions which implemented AIFMD. Recital (7) of AIFMD
says that a family office vehicle that invests the private wealth of investors
without raising external capital is not an AIF. To decide what undertakings are
excluded as family investment vehicles, one must identify the principles on which
the recital appears to be based. The recital is making a distinction between
external and internal capital. In our view this recital is based on the part of the
AIF definition that requires capital to be raised. The recital explains that the AIF
definition does not cover an arrangement in which the persons raising and
providing capital are the same. Based on this, features of a family investment
vehicle are likely to include:

ey
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Question 2.51: What happens if a family group invests alongside others
investors?

The ESMA AIFMD key concepts guidelines say that the fact that a member of a
pre-existing group invests alongside investors not being members of a pre-
existing group, should not have the consequence that the part of the AIF
definition requiring the raising of capital is not fulfilled. Whenever such a
situation does arise, all the investors should enjoy full rights under the AIFMD
regime in the United Kingdom. If a family group invests in an undertaking
alongside other investors and the undertaking meets the other parts of the AIF
definition, that undertaking is an A/F and the family members are treated as
investors with the same protections under the AIFMD regime in the United
Kingdom as other investors. However, please also see the answer to Question 2.52
(Is a co-investment vehicle caught?).

Question 2.52: Is a co-investment vehicle caught?

In our view, a co-investment vehicle of the type covered by this question should
not be seen as an AIF. If the manager or employees only make a nominal
investment, there is no AIF as nominal investments should be disregarded (see the
answer to Question 2.11 (Is a fund that only allows a single investor caught?)).
Even if the investment is more than nominal, the undertaking only raises capital
from a single external investor, which is the institutional investor. Please see the
answer to Question 2.50 (Are family investment vehicles AIFs?) as to why the
FCA believes that the concept of an external investor is part of the AIFMD regime
in the United Kingdom.

In addition, in our view, an investment by the manager should not normally
change an undertaking into an AIF. The purpose of the AIFMD regime in the
United Kingdom is to protect the investors from whom capital is raised as referred
to in the answer to Question 2.1 (What is the basic definition of an AIF?) and
Question 2.10 (You say that an undertaking needs to raise capital to be an AIF.
What does capital raising involve?) by regulating, among others, the manager. In
our view, this means that co-investment by the manager should not generally
affect the status of an undertaking as an AIF.

Question 2.54: Is an arrangement for multiple participation by a number of
funds in a single investment, a single AIF?

It is also necessary to take into account the UK provisions which
implemented article 26 of AIFMD (Obligations for AIFMs managing AIFs
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which acquire control of non-listed companies and issuers: Scope), which
contemplates that several AIFs may agree jointly to acquire control of a
non-listed company without that resulting in all the A/F’s being considered
as a single AIF.

Question 2.57: Is a firm that deals in financial instruments on its own
account caught?

As explained in the answer to Question 43 in PERG 13.5 (Exemptions from
MiFID), ClUs are specifically exempt from the UK provisions which
implemented MiFID, as are their depositaries and managers. An AIF is a CIU and
an AIFM is a manager.

However, that does not mean that a company that buys and sells financial
instruments for its own account is covered by the UK’s AIFMD regime rather
than covered by the UK provisions which implemented MiFID, or rather than
excluded from both AAEMD-and-MHID.

Question 2.58: Is a bank or insurer caught?

An undertaking authorised under the UK provisions which implemented the
Solvency II Directive or the CRD will not be an AIF.

Investment compartments

Question 2.63: Is each investment compartment a separate AIF?

Another argument against this alternative approach is the requirement in the UK
provisions which implemented article 5(1) of AIFMD that each AIF have a single
AIFM. It would be difficult to meet that requirement if each compartment is
subject to the management of the manager of the overall fund. It would also seem
unlikely that the UK provisions which implemented AIFMD would get round that
problem by implicitly prohibiting funds from having an overall manager.

Other general points
Question 2.66: Does the interpretation of a CIU in PERG 16 apply to MiFID?

PERG 16 is not intended to cover the meaning of a collective investment
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undertaking in UK provisions which implemented other EU Directives. This
reflects the fact that the ESMA AIFMD key concepts guidelines do not apply to
the UK provisions that implemented MiFID.

Managing an AIF

Question 3.7: What effect does delegation have?

This answer reflects the AIFMD regime in the United Kingdom, which envisages
that generally an AIFFM may delegate functions without the delegate becoming the
AIFM in place of the original manager, or the delegate becoming the AIFM
alongside the original manager, in breach of the requirement that there be only
one AIFM.

Question 3.8: Does this mean that delegation can never affect who is doing
the regulated activity of managing an AIF?

This raises four questions. First, whether an AIFM that delegates in such a way as
to make itself into a letter-box entity is still carrying on the regulated activity of
managing an AIF. This is dealt with in Question 3.9. Secondly, whether the
delegate is carrying on the regulated activity of managing an AIF. This is dealt
with in Question 3.10. The third question is whether this only applies when the
UK provisions which implemented article 20 of AIFMD (which contains the
letter-box entity provisions elaborated by article 82) applies. This is dealt with by
Question 3.12. The fourth question is what the test for a letter-box entity is. This
is dealt with in Question 3.13.

Question 3.9: Does delegation by the manager mean that it is no longer
carrying on the regulated activity of managing an AIF?

The fact that article 82 of the AIFMD level 2 regulation says that a letter-box
entity shall no longer be considered to be the manager of the AIF would appear to
mean that an AIF'M that delegates in this way is no longer managing an AIF.
However, in our view, an AIFM that delegates in such a way as to make itself into
a letter-box entity is still carrying on the regulated activity of managing an AIF.
The following points support this:

4 The UK provisions which implemented Asticle article 20 of AIFMD
(which contains the letter-box entity provisions elaborated by article
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82) deals deal with regulating how an AIFM should manage its AIF.

Question 3.10: Does delegation by the manager mean that the delegate is
carrying on the regulated activity of managing an AIF?

The factors listed in the answer to Question 3.9 (Does delegation by the manager
mean that it is no longer carrying on the regulated activity of managing an AIF?)
support the view that a delegate of a letter-box entity does not manage an AIF.
However, despite this, we believe that a delegation by the AIFM to a delegate can
result in the delegate managing an A/F if the delegation results in the AIFM
becoming a letter-box entity.

(D Recital (9) of AIFMD confirms that the letter-box entity provision is
an anti-avoidance provision preventing circumvention of the UK
provisions which implemented AIFFMD by means of turning the
AIFM into a letter-box entity. A provision of this kind reflects a
more general principle that rights originally given by the UK
provisions which implemented European law (such as the right of a
manager to delegate or the right of a delegate to carry on its business
without being authorised as an AIFM) should not be abused. It is
important to know who the real manager of an AIF is, so as to know
whether anEEA-State an overseas regulator is responsible for its
supervision or whether the AIF is managed from outside the £EA
United Kingdom. If the real manager is not managing an AIF, it may
not be carrying on any regulated activity and may not fall under any
EEA financial services regulation, even though effective
implementation of AIFMD would require have required the situation
to be regularised.

Question 3.12: Do the answers to Questions 3.7 to 3.11 apply just to
delegation by a full-scope UK AIFM?

No. For example, they would be relevant to whether a delegate in the UK is
managing an AIF if it accepts a delegation from an overseas manager. We take
this approach for the following reasons.

(1) The arguments in Question 3.10 (Does delegation by the manager
mean that the delegate is carrying on the regulated activity of
managing an AIF?) are also in favour of the view that the effect of
delegation on a delegate should not be confined to delegation by an
authorised AIFM. In any case, it would be anomalous for delegation
to affect who is managing an AIF only when the UK provisions
which implemented article 20 of AIFMD applies apply, particularly
given that article 82 is, in our view, an anti-avoidance provision (see
the answer to Question 3.10).
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Question 3.13: What is the test for a letter-box entity?

In our view, the test of whether delegation results in the delegate managing an
AIF is decided by article 82 of the AIFMD level 2 regulation in circumstances
when article 82 and the UK provisions which implemented article 20 of AIFMD
apply to the delegating AIFM.

When the UK provisions which implemented article 20 dees do not apply we look
at whether the delegation is to such a degree that the manager can no longer be
considered to be carrying out the activities in the answer to Question 3.1 (What
does managing an AIF mean?). We take the various factors elaborated in article
82 into account but they will not necessarily decide the matter because article 82
is, on its face, linked to article 20 and article 51ZC(3) of the RAO does not
specifically refer to article 20 or 82.

Question 3.16: Can an AIF in the form of a limited partnership under the
Limited Partnerships Act 1907 appoint its general partner as the AIFM?

On the face of it the answer should be No. The starting position is that if an AIF is
managed by the body that has responsibility for governing it under the legislation
under which the AIF is formed, the AIF is internally managed, particularly if there
is no governing body that appoints and supervises the manager and the manager is
a member of that AIF. A general partner is a partner and there will usually be no
governing body separate from the general partner. Under this approach, a limited
partnership would be internally managed, which would be contrary to the AIFMD
regime in the United Kingdom, as an AIFM must be a legal person and an English
and Welsh limited partnership is not a legal person.

Acting as a depositary of an AIF

Question 4.2: What does depositary mean?

For the purposes of paragraphs (1) to (3) of the answer to Question 4.1,
depositary means:

(1) a person appointed in compliance with the requirement for the AIFM
to appoint a depositary in the UK provisions which implemented
article 21.1 of AIFMD:; or
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to a third party. Is that third party acting as the depositary of an AIF?

No. The UK provisions which implemented Astiele article 21 of AIFMD

envisages envisage that a depositary remains the sole depositary even if, in
accordance with that article, it delegates certain of its functions.

16.6 Exclusions

Question 6.1: What exclusions from the regulated activities specific to AIFs

are there?

The following table lists the exclusions. Some exclusions are relevant to the
definition of an AIF, some to the definition of an AIFM and some to both.

Table: exclusions

Entities that are not AIFs

Persons excluded from
the definition of
managing an AIF

Where further Handbook
material can be found

An institution for
occupational retirement
provision which fals-within
L

EEEEfItIES | .

| L. ¢ instituti
an occupational pension
scheme, within the meaning
of section 1(1) of the Pension
Schemes Act 1993

An institution for

occupational retirement

provision which fals
hin :

Question 2.32
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they-do-potmanage
AlFEs~is an
occupational pension
scheme, within the
meaning of section 1(1)
of the Pension Schemes
Act 1993

An AIFM, the

registered office of
which is not in an-EEA | Question 8.3
State the United

Kingdom

Note 2: In general the meaning of AIF in the RAO is the one in the AIFMD UK
Regulation. The exclusions from the A/F definition noted in this table come from the
AIFMD UK Regulation. However-the RAO-article-dealing - with-managingan- A sa

Question 6.2: Is a holding company subject to the AIFMD regime in the
United Kingdom?

For these purposes, a holding company means a company with shareholdings in
one or more other companies, the commercial purpose of which is to carry out a
business strategy(s) through its subsidiaries, associated companies or participations
in order to contribute to their long-term value and which is either a company:

(1)  operating on its own account and whose shares are admitted to trading
on a regulated market in the EuropeanUnten United Kingdom; or

Question 6.3 How wide does the holding company exclusion go?

Broadly speaking, therefore, an undertaking will be able to use the holding
company exclusion if:
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2)

However, the exclusion envisages that an undertaking, whose main purpose is
generating returns for its investors by means of divestment of its subsidiaries or
associated companies, may still be excluded from the AIFMD regime in the United
Kingdom if its shares are listed.

The question then is how the recital and the exclusion are to be reconciled.

There is guidance on this on the AIFMD section of the European Commission’s
webpages “Questions on Single Market Legislation”. The answer to Question ID
1146 says that the definition has to be read as a whole and jointly with recital (8).
Consequently, private equity as such should not be deemed to be a holding
company. The concept of “operating on its own account” should also be interpreted
in the context of the requirement that the shares of such holding company are
admitted to trading on an-EY regulated market_in the United Kingdom. Hence, says
the guidance, this means that a holding company is a separate legal entity that
carries out the business of owning and holding equity shares of other companies
without the intent to dispose of such shares. Such business is done on the own
account of the holding company and not on behalf of a third party. The answer says
that the exemption is meant to cover “large corporates such as Siemens or Shell”.

3)

(6) the AIF’s shares are admitted to trading on a regulated market in the

EurepeanUYnton United Kingdom.

Question 6.4: Is the holding company exclusion always available where the
fund holds controlling stakes in the businesses in which it invests so that the
businesses are its subsidiaries?

The European Commission’s Q&A about AIFMD say (Question ID 1146) that it is
inherent in the concept of a holding company that all operations apart from those
related to the ownership of shares and assets are done via its subsidiaries,
associated companies or participations. In our view, the exemption is available only
to the extent that the undertaking is acting as a holding company. It does not matter
if the undertaking carries out other activities but any such activities will not get the
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benefit of the holding company exclusion. Those activities should be entirely
ancillary to its role as a holding company or otherwise outside the scope of the
AIFMD regime in the United Kingdom. Thus, for example, a holding company may
also provide services to other members of the group such as raising capital through
the capital markets, treasury functions and human resources services.

Territorial scope

Question 8.3: Can the AIF activities be carried on by an overseas firm?

As explained in the answer to Question 6.1 (What exclusions from the regulated
activities specific to AIFs are there?), the regulated activity of managing an AIF
does not apply to an AIFM whose registered office is not in an-EEA-State the
United Kingdom. Regulation 81 of the AIFMD UK Regulation restricts the scope of
this exclusion from the date that the E5 HM Treasury brings in certain further
legislation relating to rer-EU-ALEs non-UK AlFs and AIFMs.

The regulated activity of acting as a depositary of an AIF can apply to a person
whose registered or head office is outside the UK.

Part 2: Comes into force on 1 April 2019, immediately after the changes made by the
Claims Management Instrument 2018 (FCA 2018/56) come into force, or on exit day as
defined in the European Union (Withdrawal) Act 2018, whichever date is the later.

2.8

Authorisation and regulated activities

Exclusions applicable to particular regulated activities

Regulated claims management activity

2.8.14D G  The Regulated Activities Order excludes a number of activities from

regulated claims management activity. The exclusions include:

(3) exclusion from seeking out, referrals and identification of claims or
potential claims for providers of referrals who meet all the following
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conditions (article 89V):

(e) the introducer, in obtaining and referring those details, has

complied with the-provisions-of the DataProtection-Aet2048;

the Privacy and Electronic Communications (EC Directive)
Regulations 2003, the-General DataProtection Restlation(EH
data protection legislation and the Unfair Trading Regulations
(but this condition does not apply in the case of a referral to a
legal practitioner, or to a firm, organisation, or body corporate
that carries on the activity through legal practitioners); and

8 Financial promotion and related activities

8.14 Other financial promotions

[Editor’s note: PERG 8.14.18G is deleted in Part [1] of this instrument with effect from exit
day as defined in the European Union (Withdrawal) Act. If exit day is before 1 April 2019,
then the effect of this deletion is that the amendments made to PERG 18.14.18G by
instrument FCA 2018/56 could not take effect. We are showing the provision as [deleted]
here for clarity and completeness.]

Nationals of EEA States other than the United Kingdom (article 36)

8.14.18 G  [deleted]
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Annex C

Amendments to the Responsibilities of Providers and Distributors for the Fair
Treatment of Customers (RPPD)

In this Annex, underlining indicates new text and striking through indicates deleted text.

Distributor responsibilities

1.25

Notes:

(1) The Guide represents our view based on the law, regulation and
other circumstances that exist as at the publication date, but also
takes into account changes to the Handbook including those te
tmplement that implemented the Markets in Financial Instruments
Directive (MiFID).
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Annex D
Amendments to the Unfair Contract Terms Regulatory Guide (UNFCOG)

In this Annex, striking through indicates deleted text.

1 The Unfair Contract Terms and Consumer Notices Regulatory Guide

1.3 The CRA
Terms and notices to which the CRA applies

1.3.1 G (@

(2) Terms or notices cannot be reviewed for fairness within the meaning
of the CRA if they reflect:

(a)  mandatory statutory or regulatory provisions; or

(b)  the provisions or principles of an international convention to
which the United Kingdom exthe-EU is a party.

Page 129 of 143



FCA 2019/27

Annex E
Amendments to the Wind-down Planning Guide (WDPG)

In this Annex, underlining indicates new text and striking through indicates deleted text.

2 Application and interpretation
2.1 Application and interpretation
2.1.1 G  This guide aims to assist FCA solo-regulated firms authorised with a Part

4A permission and-for-which-the FFCA-is-the Home Stateregitator with
wind-down planning. It is not relevant where a firm is already in
administration or liquidation, nor is it directly relevant to recovery
strategies a firm may engage in as part of its recovery plan. While the
guide does not impose any obligation on a firm to create a wind-down
plan, it shows what an effective wind-down plan might include.

3 The concept and process of wind-down planning
3.1 What is wind-down planning?
3.1.6 G We know that some firms may have carried our similar planning

exercises under different but related regulatory processes (e.g. I[CAAP,
RRD). This guide does not replace or re-interpret those processes.
However, firms may want to take this guide into account to further
strengthen their wind-down planning as well as to consider how
consistent these processes are with one another.

[Note: Internal Capital Adequacy Assessment Process (ICAAP) is for
firms which are subject to the UK provisions which implemented CRD
IV / BIPRU. Some of these firms are also subject to the UK provisions
which implemented the Recovery and Resolution Directive (RRD).]

34 Effective risk management

3.4.6 G  Firms may consider potential options for recovery in the face of adverse
business conditions, such as selling part of the business or seeking a
capital injection. This is known as recovery planning. Even if a firm has
carried out recovery planning, wind-down planning can still be relevant
as there is no guarantee that recovery options would save the firm’s
business.
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[Note: Some firms are required to prepare recovery plans, i.e. those
subject to the UK provisions which implemented the Recovery and
Resolution Directive (RRD).]
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Annex F

The MiFID 2 Onshoring Guide (M2G)

In this Annex, underlining indicates new text and striking through indicates deleted text.

1.1

1.1.1

1.1.2

1.1.3

Implementation Onshoring for Trading Venues & Data Reporting Service
Providers

Background

This guide sets out an overview of the FCA’s approach to transpesition
onshoring of the recast Markets in Financial Instruments Directive 2 (MiFID 2)

in the MAR and REC sourcebooks—bwep}&uﬁﬂg—he%ﬂ&eﬁrt—w%hm—the

“Onshorrng for these purposes, refers to the process bV which law derrvrng
from EU legislation at exit day is retained or adapted, post exit day. This guide
focuses on the regulatory regime in MiFID 2 for UK trading venues (as defined
by article 4H4H-MED 2(16A) MiFIR: this term comprises UK regulated
markets, multilateral trading facilities and organised trading facilities, but not
systematic internalisers) and UK data reporting services providers (DRSPs)).

[deleted]

MiFID 2 enables the Commission to make secondary legislation in several
places. That legislation takes the form of a combination of delegated acts (for
example as provided for in article 4(2) MIFID to specify elements of the
definitions), regulatory technical standards (RTS) and implementing technical
standards (ITS). Delegated acts under MiFID 2 are both drafted and made by
the Commission, after it receives advice from the European Securities and
Markets Authority (ESMA), and may take the form of either directives or
directly applicable regulations. As for RTS and ITS, these are prepared in draft
by ESMA and subject to public consultation, before endorsement and making
by the Commission; both take the form of regulations and so are directly
applicable. RTS and ITS feature, in particular, in the MiFID 2 provisions
relating to trading venues and DRSPs. After exit day, in the United Kingdom,
in broad terms, the former role of the Commission is discharged by the
Treasury and ESMA’s functions are performed by the FCA. For further details,
see the Financial Regulators’ Powers (Technical Standards etc.) (Amendment
etc.) (EU Exit) Regulations 2018.
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You can be subject to a MiFID derived or MiFIR requirement, even if you are
not an authorised financial institution. This-is-the-effect-of-article - MiFEID-and
article HMVHEIR: In-the-case-ofarticle - MiEID-+this regulation 30 of the
Financial Services and Markets Act 2000 (Markets in Financial Instruments)
Regulations 2017 applies algorithmic trading requirements to certain persons
exempt under MiFID, where they are members of a regulated market or
multilateral trading facility (article 1(5) MiFID). Similarly, article 1 MiFIR
requires non-financial counterparties above the clearing threshold in article 10
of the European Market Infrastructure Regulation (‘EMIR”) (Regulation
648/2012/EU. See our EMIR webpage (https://www.fca.org.uk/markets/emir)
for further details about non-financial counterparties and the clearing threshold)
to comply with the obligations in Title V MiFIR. This means trading certain
classes of derivatives on organised venues only, UK regulated markets, UK
multilateral trading facilities (MTFs), UK organised trading facilities (OTFs)
and permitted third country venues (article 28 MiFIR). EEA venues are treated
as third country venues for these purposes.

Transitional onshoring provisions

The effect of section 3 of the European Union (Withdrawal) Act 2018 is that
“direct EU legislation” became part of UK law, as at exit day (and is known as
“retained EU law”” in accordance with section 6 of the same legislation). As
such, MiFIR and all directly applicable regulations made under MiFID and
MiFIR, including the MiFID Org Regulation (Commission Delegated
Regulation 2017/565), the MiFIR Delegated Regulation (Commission
Delegated Regulation 2017/567) and technical standards became part of UK
law, as at exit day.

Each of these pieces of legislation is subject to the power in section 8 of the
European Union (Withdrawal) Act 2018 to deal with deficiencies arising out of
the United Kingdom’s withdrawal from the EU. The Treasury has exercised
this power in the Markets in Financial Instruments (Amendment) (EU Exit)
Regulations 2018 (the ‘Exit Regulations’) to amend each of the following:

o MiFIR;

e MiFID Org Regulation;

o MiFIR Delegated Regulation;

e Data Reporting Services Regulations; and

) The Financial Services and Markets Act 2000 (Markets in Financial

Instruments) Regulations 2017.

A reference to any of the above in the remaining text of this guide is to the
legislation as amended by the Exit Regulations.

MiFID implementation onshoring in UK legislation and the FCA
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Handbook

The UK’s implementation onshoring of the directive takes the form of a
combination of legislation made by HM Treasury, in the form of a number of
statutory instruments, and rules contained in the FCA Handbook and the PRA
Rulebook.

The Treasury leglslatlon is set out 1n the following statutory instruments as

:

Financial Services and Markets Act 2000 (Markets in Financial
Instruments) Regulations 2017 £(‘MiFI regulations’), ST 2017/701+

The Data Reporting Services Regulations 2017 (‘DRS regulations’), SI
2017/699:httpHwww-legistationgov-alkfukst 2047699/ made

Financial Services and Markets Act 2000 (Regulated Activities)
Amendment) Order 2047 2001 (‘RAO AmendmentOsrder’), SI
20474488 2001/544-

The MiFI regulations amend Part XVIII FSMA and the Recognition
Requirements Regulations (‘RRRs’) applying to recognised
investment exchanges. This includes implementing the regulatory
regimes relating to a market operator operating an organised trading
facility and data reporting services, as well as obligations in regard to
the management body and systems and controls. It also includes
applying algorithmic trading requirements in relation to unauthorised
entities and position management requirements for trading venues on
which commodity denvatlves are traded :l:h%F-}H-&HGl-&l—S%W}G%S—&Hd

The RAO Amendment Order-imposes reflects scope changes
arising out of MiFID, notably the rew investment service of operating
an organised trading facility and the extension of “financial
instruments’’ to include emission allowances. The onshoring
amendments to Part 1 of Schedule 2 to the RAQO essentially preserve
the pre-exit day scope of regulation relating to physically-settled
power forward contracts.

The-amendmentsto-the The FCA Handbook eemplement complements the
Treasury legislation, referred to above, so for example:

REC contains, in REC 2, extracts of the RRRs as-amended-by-the MiEl
regulations and ‘Notes’ signposting further direetly-applicable

Page 134 of 143



FCA 2019/27

technical standards made-underMiED-er- MiEIR which are relevant to
recognised investment exchanges’ compliance with certain RRRs.
These include having adequate systems and controls for algorithmic
trading (see REC 2.5), and sufficient price transparency to ensure fair

and orderly tradrng (see REC 2. 6) Wher%RE@}preﬂe&sl-y—eepred

REC 3, which contains existing FCA rules requiring certain
notifications to be made by RIEs to the FCA, has-been-amended-to
inelade also includes ‘Notes’ signposting furtheraew notification
requirements set out in the amended RRRs or directly-applicable
technical standards made-under MIEID-or MiEIR.

MAR 5 is-amended-to-apply applies the MiFID requirements on
systems and controls for algorithmic trading to MTFs, including

requirements in the areas of systems resilience, algorithmic market-
making, tick sizes and clock synchronisation. It #s also amended-te
alien aligns further the organisational requirements on MTFs with
those for regulated markets, in the areas of conflicts of interest and risk
management, and the management of technical operations. Rules on
the suspension and removal of financial instruments also align with

those for regulated markets. The rales—eeﬂeermﬂ-g—pre—aﬂd—pest—

req&rremeﬂ%s—mpesed—bﬂél-rF{R—whﬂe chapter contains gurdance on

the ability to register an MTF as an SME Growth Market-is-new.

MAR 5A intreduees imposes a regime for OTFs. OTFs are
distinguished from MTFs and regulated markets by the requirement for
discretionary order execution and by trading only being permitted on
these venues in bonds, structured finance products, emission
allowances or derivatives. Restrictions on proprietary and matched
principal trading applicable to MTFs and regulated markets are more
relaxed for OTFs. In other respects, however, the regulation of these
venues aligns with that for MTFs, and also, therefore, substantially
with that for regulated markets.

MAR6' od ] . . T

by%ﬂ%LH—ef—k@R—'Ph&ne&ﬁe&&ea—re@&reme&t—fer relates to
systematic internalisers rematns;however; and the article 27(3) MiFID

execution quality publication requirement (applying to systematic
internalisers, amongst other execution venues). This requirement has

been incorporated preserved as part of onshoring as a rule (see MAR
6.3A).
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° MAR 7A transpeses corresponds to article 17 of the recast MiFID fer
avtherised-firms. It imposes systems and controls and notification
requirements on firms engaging in algorithmic trading, as well as
providing for market making obligations where a firm engages in a
high-frequency algorithmic trading technique. It also imposes systems
and controls and notification requirements on firms providing direct
electronic access services. The services of a general clearing member
are row also subject to rew rules; of a similar nature.

° MAR 9 provides directions and guidance applicable to the operation of
the rew data reporting services regime, set out in the DRS regulations.

More generally, where requirements in MiFID have-been-transposed-in
correspond to FCA rules, the source of the corresponding requirement is

referred to below the relevant provision, for example MAR 5A.3.5: =
5A.3.5 R A firm must not engage in:

(1)  matched principal trading on an OTF operated by it
except in bonds, structured finance products, emission
allowances and derivatives which have not been declared
subject to the clearing obligation in accordance with
article 5 of EMIR, where the client has consented; or

(2) dealing on own account on an OTF operated by it,
excluding matched principal trading, except in sovereign
debt instruments for which there is not a liquid market.

[Note: article 20(2) and (3) of MiFID]

Amendmentsto-the The scope of MIFID are is the subject of guidance in
PERG 2 and 13.

Markets in Financial Instruments Regulation (‘MiFIR”)
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1.3.3 MiFIR as onshored alse provides for delegated acts and technical standards on
amongst other things:

° price transparency for equity and derivative instruments, see REC 2,
MAR 5 and MAR 5A;

° straight-through processing of clearing for derivative instruments, see
REC 2, MAR 5 and MAR 5A; and

° transaction reporting, see SUP 17A.
14 MIFID2-technieal Technical standards and delegated acts

1.4.1

staﬂdafds—sabfmtted—beLE—S-NkA—These—teehmea} Techmcal standards Wthh

take the form of regulatory technical standards or implementing technical
standards are, as their names suggest, techmcal in nature and-aceordingto

oci iew choices:.

1.4.3 Given-their-directly-applicable-nature-and-Jength;-we We have not copied out

the onshored technical standards into the Handbook, but instead adopted the
signposting convention illustrated above. The technical standards appear on the
FCA website

1.4.4 In addition to enabling the FCA and PRA to make technical standards, MiEID
H the Exit Regulations also eentains-onshore delegated acts prepared by the
Commission, itself, in the form of regulations (see, for example, references to
the MiFID Org Regulation (Commission Delegated Regulation (EU) 2017/565)
and the MiFIR Delegated Regulation (EU) 2017/567).

1.5 ESMA Guidelines

1.5.1

| delete |

1.5.3 As a general practice, when the FCA deeides decided to comply with the
guidelines issued by ESMA it will-stgnpest signposted a reference to these by
means of a note at the begmmng of the relevant section of the Handbook.

-159— The FCA have issued non- handbook guldance settmg out the FCA’
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FCA 2019/27

approach to ESMA guidelines after exit day. The guide can be found on the
FCA website at [URL to be added].

Third country firms

MiFIR and the EY onshored regulations made-snder MiEHD-2 forming part of
“retained EU law” (see M2G 1.1A.1G) apply to EY UK firms and-EEA-firms
twhenadepted-by-the EEA-states). For the UK branches of aerEEA non-UK
firms (third country firms), these regulations are not of general application and
it is necessary to ensure;-via-domestic-measures; that these branches do not
receive more favourable treatment than their B UK counterparts {see Reettal
109-of the recast MiEID). A-newrule; GEN 2.2.22AR; is included for this

purpose.

MiFIR, the MiFIR Delegated Regulation and the MiFID Org Regulation apply
to EEA firms with temporary Part 4A permissions to the extent specified in the
Exit Regulations. Technical standards deriving from MiFID apply to these
firms to the extent provided for by GEN 2.2.29R.

Overview

The diagram in M2G 1 Annex 1 provides an overview of trading venue and

DRSP requirements derivingfromMiEID-2 and the location of their

implementation. The references to ‘“‘technical standards” are to those described
in the FCA Handbook Glossary. Fhe-technical standards-canbe-aceessed-from
he C .. beite.

In addition to MAR and other requirements noted in the overview, firms
operating an MTF or OTF will be subject to other MiEID requirements
applying elsewhere in the Handbook, notably in SYSC, COBS and SUP 17A.

SUP 17A sets out rules and guidance for transaction reporting and supply of
reference data: it also cross-refers to the relevant EY legislation in articles 26

and 27 MiFIR and MiFID RTS 22 and 23 (see-Glossary-(MIEID-2)-nstroment
20H-ECA 20173 6)-athittpsHwww-handbeokfea-orsulks
nstroment/ 20 HECA20H736-pdb. It further confirms that we will allow

operators of trading venues and investment firms to use third party technology
providers when supplying financial instrument reference data to the FCA.

MiFID and Market Infrastructure: An Overview

An overview of MiFID and Market Infrastructure:
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| MIFID 2 I
RTS 3A, 7-12, 15 -
17, 18 & ITS 4 & 19

Data reporting

service providers
Title V

J =

MAR 5, 5A,
7A & 10

DRS
Regulations

RISHIS;ATNS
3

[ [ J

2.1

2.1.1

2.1.2

2.1.3

Regulated Markets
Titles II and IV

~
MiIFID Org REC & MAR 5 Part XVIII Technical standards
Regulation & 5A FSMA & RRR RTS 7-12, 15-17,
[arts 77-82] ) 18 & ITS 4 & 19
MiFIR
EU-Qualifying Technical MIFIR
Provisions standards RTS Delegated
Order 1-5, 14, 22-26 Regulation

Implementationfor Onshoring of senior management arrangements and
systems and controls obligations

Background

This guide sets out an overview of the FCA’s approach to the transpesition
onshoring of the Markets in Financial Instruments Directive II (MiFID II) in

the SYSC sourcebook. Hexphinshow-thistitswithinthecontextof-the-overal
implementation-of the legislationat Eb-and-UkKlevels. The guide focuses on

the regulatory regime for UK firms and is aimed at UK MiFID investment
firms, that is investment firms autherised that would require authorisation
under MiFID and credit institutions carrying on MiFID business, and MiFID
Optional exemption firms. The latter comprise advisers or arrangers who do not
hold client money or assets and meet other conditions imposed under article 3
MiFID 11, so as to be exempt from the Dlrectlve S full apphcatlon See PERG

MiFID II contains revised senior management and systems and controls
obligations relating to firms. With the exception of one aspect efthe

tmplementation of the whistleblowing obligations in MiFID II by-way-ef
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contained in primary legislation, transpesttion onshoring of the MiFID II Level

1 requirements takes the form of regulatory rules. The relevant FCA rules are
mainly contained in SYSC but PRA-authorised firms will also be subject to
rules in the General Organisational Requirements in the PRA Rulebook.

Commission Delegated Regulation 2017/565 of 25 April 2016 (the MiFID Org

Regulation {see-http:-Heurlex-evropa-euegal-
content/ENIXTuri=CELEX:32017R0565)), as onshored by the Exit

Regulations, contains detailed organisational requirements for those firms to
which it applies, including authonsed MiFID investment firms and credit

fmp}emeﬂ%mg—k%—&ﬂd—adapﬁﬂg—ehe—sﬁuemfe—ef—s%g |de1eted|
MiFID I implementation and SYSC [deleted]
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MiFID II implementation onshoring and SYSC

The combination of senior management and systems and controls requirements
for firms in a directive and regulation means that FCA rules are stil-required-in
order used to implement onshore the provisions in the directive. As such, the
approach to #mplementation onshoring ef MiFID II retains the familiar
approach of the common platform but-adapts-the-existing stractare of SYSCin
and the following prinetpal-ways:

wpdates the application of common platform requirements in SYSC 1
Annex 1 Part 3 and ereates-anew Table B for MiFID optional
exemption firms;

ereates a pew rule which has the effect, amongst other things, of
extending the application of certain parts of the MiFID Org Regulation
to all of a UK MiFID investment firm’s designated investment
business, MiFID or otherwise (SYSC 1 Annex 1 2.8AR) (in the
Handbook, the definition of ‘MiFID investment firm’ captures any UK
firm to which MiFID would apply if the United Kingdom were a

Member State);

ereates a pew rule which extends the application of the MiFID Org
Regulation in relation to general organisational requirements,
compliance, risk management, internal audit, responsibility of senior
management, remuneration policies and practices and outsourcing to
all of a MiFID optional exemption firm’s designated investment
business, by way of rule or guidance depending on the individual
provision (SYSC 1 Annex 1 3.2CR discussed further in M2G 2.5);

uses signposting references in the application provisions to individual
SYSC chapters to identify the relevant articles of the MiFID Org
Regulation which supplement the rules implementing the MiFID
requirements. These are also listed in the-rew Table C in SYSC 1
Annex 1;

ereates-anew chapter €SYSC 10A) on recording telephone
conversatlons and electromc communications %e—kmplemeﬂt—new

ereates-anew section (SYSC 18.6) on the whistleblowing obligations
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imposed upon MiFID investment firms and-which includes a
signposting mechanism pointing firms to similar obligations i derived
from other single market legislation; and

° ereates-anew section (SYSC 19F)te-implement-anew-obligation in

respect of remuneration and performance management of sales staff.

Other firms- Collective portfolio management investment firms and
authorised professional firms

This short summary focuses only on MiFID II transpesitiern onshoring and not
obligations arising under other single market legislation.
A collective portfolio management investment firm (‘CPMI’) s-a-firm-whiehis

NLE

. | b article 6 UCTTS. directi cle 6 ATEMD_A_CPMI
takes the forms form of a ‘UCITS investment firm’ or an ‘AIFM investment
firm’, as defined in the FCA Handbook Glossary. A UCITS investment firm is
subject to the common platform requirements as set out in Column A+ in
SYSC 1 Annex 1 Table A. An AIFM investment firm is subject to the
requirements listed in Column A in SYSC 1 Annex 1 Table A in relation to
their MiFID business. ...

Authorised professional firms exemptfromMiEID-H-underarticle 2((e)-of
the-direetive falling within the exemption in paragraph 1(d) of Part 1 of

Schedule 3 to the RAO will be subject to common platform requirements as set
out in Column B in SYSC 1 Annex 1 Table A. If they satisfy the criteria of a
MiFID optional exemption firm (in accordance with Chapter 1 of Part 2 of the
MiFI regulations) they will be subject to the provisions in the SYSC 1 Annex 1
Part 3 Table B column A. If they fall within both the article 2(¢e)and-3
exemptions in paragraph 1(d) of Part 1 of Schedule 3 to the RAO and Chapter
1 of Part 2 of the MiFI regulations, they are entitled to comply only with the
common platform requirements relating to article 2(1)(c) exempt firms in
Column B in SYSC 1 Annex 1 Table A. Where they are would be required to
be authorised by MiFID II, they will be subject to common platform
requirements in Column A in SYSC 1 Annex 1 Table A and other SYSC
requirements as a UK MiFID investment firm, except to the extent indicated
otherwise (including SYSC 1 Annex 1 2.5R).

Other organisational requirements

In addition to the SYSC obligations outlined above, firms will find MiFID II-
related organisational requirements in respect of complaints handling in DISP,
client money and assets (CASS) and product governance obligations in PROD.
Firms will also remain subject to demestie obligations in the form of the
relevant senior management, certification, COCON and approved persons
requirements.
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Overview

The diagram focuses on the position of UK MiFID investment firms (other than
CPMI and authorised professional firm firms) and MiFID optional exemption
firms.

MiFID II Organisational requirements for firms
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