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[Editor’s note: This instrument is made immediately after the Markets and Organisational
Requirements (MiFID 2) Instrument 2017. The text in this instrument therefore takes into
account the changes to the Handbook made by the Markets and Organisational Requirements
(MiFID 2) Instrument 2017.]

CONDUCT, PERIMETER GUIDANCE AND MISCELLANEOUS PROVISIONS
(MiFID 2) INSTRUMENT 2017

Powers exercised
A. The Financial Conduct Authority makes this instrument in the exercise of:

(1) the following powers and related provisions in the Financial Services and
Markets Act 2000 (“the Act”):

(a) section 64A (Rules of conduct);

(b) section 69 (Statement of policy);

(©) section 73A (Part 6 Rules);

(d) section 84 (Matters which may be dealt with by prospectus rules);

(e) section 89A (Transparency rules);

® section 96 (Obligations of issuers of listed securities);

(2) section 137A (The FCA’s general rules);

(h) section 137B (FCA general rules: clients’ money, right to rescind etc);

@) section 137H (General rules about remuneration);

() section 137R (Financial promotion rules);

(k) section 137T (General supplementary powers);

) section 138C (Evidential provisions);

(m)  section 138D (Action for damages);

(n) section 138N (Temporary product intervention rules: statement of
policy);

(0) section 139A (Power of the FCA to give guidance);

(p) section 226 (Compulsory jurisdiction);

(@ section 247 (Trust scheme rules);

(r) section 248 (Scheme particulars rules);

(s) section 2611 (Contractual scheme rules);

t) section 261J (Contractual scheme particulars rules);

(u) section 293 (Power to make notification rules in respect of recognised
bodies);

) paragraph 23 (Fees) of Part 3 (Penalties and Fees) of Schedule 1ZA
(The Financial Conduct Authority);

(w)  paragraph 19 (Establishment) of Schedule 3 (EEA Passport Rights);

(%) paragraph 20 (Services) of Schedule 3 (EEA Passport Rights); and

(y) sub-paragraphs (1), (3) and (4) of paragraph 13 (FCA’s rules) of
Schedule 17 (The Ombudsman Scheme);

(2) regulation 6(1) of the Open-Ended Investment Companies Regulations 2001,
(S12001/1228);
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paragraph 15 (Record-keeping and reporting requirements relating to relevant
complaints) of the Financial Services and Markets Act 2000 (Transitional
Provisions) (Ombudsman Scheme and Complaints Scheme) Order 2001, (SI
2001/2326);

paragraph 9 (Record-keeping and reporting requirements relating to relevant
transitional complaints) of the Financial Services and Markets Act 2000
(Transitional Provisions) (Complaints relating to General Insurance and
Mortgages) Order 2004, (SI 2004/454);

the power in regulation 11 of the Financial Services and Markets Act 2000
(Recognition Requirements for Investment Exchanges and Clearing Houses)
Regulations 2001/995, as inserted by the Financial Services and Markets Act
2000 (Markets in Financial Instruments) Regulations 2017, (SI12017/701);

the powers of direction, guidance and related provisions in or under the
following provisions of the Financial Services and Markets Act 2000 (Markets
in Financial Instruments) Regulations 2017, (SI 2017/701):

(a) regulation 27 (Power to require information);

(b) paragraph 7 of Schedule 1 (Guidance);

(c)  paragraph 8 of Schedule 1 (Reporting requirements);

(d)  paragraph 14 of Schedule 1 (Statements of policy); and

(e)  paragraph 22 of Schedule 1 (Application of Part 26 of the Act);

the powers of direction, guidance and related provisions in or under the
following provisions in or under the following provisions of the Data
Reporting Services Regulations 2017, (S12017/699):

(a) regulation 20 (Guidance);

(b) regulation 21 (Reporting requirements);

(c) regulation 27 (Statement of policy); and

(d) regulation 37 (Application of Part 26 of the Act); and

the other rule and guidance making powers listed in Schedule 4 (Powers
exercised) to the General Provisions of the Handbook.

B. The rule-making powers listed above are specified for the purpose of section 138G(2)
(Rule-making instruments) of the Act.

Commencement

C. Save for the provisions set out in (1) to (5), this instrument comes into force on 3

January 2018, immediately after those parts of the Markets and Organisational
Requirements (MiFID 2) Instrument 2017 which also come into force on the same

day:

Y]

GEN TP 1.3 in Annex E (General provisions), which relates to the making of
notifications and applications and the undertaking of administrative
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procedures in relation to MiFID, equivalent third country or optional
exemption business to be carried on from 3 January 2018, which comes into

force on 3 July 2017;

(2) MAR 10.4.1G and MAR 10.4.11G, which relates to provision of position limit

reports to the FCA, which come into force on 3 July 2017,

3) SUP 17A2.1AG and SUP 17A.2.1BG, which relates to provision of reference

data to the FCA, which come into force on 3 July 2017;

4) SUP 12.7.1R in Annex J (Supervision manual), which relates to the
appointment of appointed representatives and tied agents, which comes into

force on 3 July 2017; and

%) DEPP in Annex K (Decision Procedure and Penalties Manual), which comes

into force on 3 July 2017.

Amendments to the Handbook

D.

The modules of the FCA’s Handbook of rules and guidance listed in column (1)
below are amended in accordance with the Annexes in this instrument listed in

column (2) below.

(D (2
Principles for Businesses (PRIN) Annex A
Senior Management Arrangements, Systems and Controls Annex B
sourcebook (SYSC)
The Fit and Proper test for Approved Persons and specified Annex C
significant-harm functions (FIT)
Training and Competence (TC) Annex D
General Provisions (GEN) Annex E
Conduct of Business sourcebook (COBS) Annex F
Banking: Conduct of Business sourcebook (BCOBS) Annex G
Client Assets sourcebook (CASS) Annex H
Market Conduct sourcebook (MAR) Annex |
Supervision manual (SUP) Annex J
Decision Procedure and Penalties manual (DEPP) Annex K
Dispute Resolution: Complaints sourcebook (DISP) Annex L
Collective Investment Schemes sourcebook (COLL) Annex M
Investment Funds sourcebook (FUND) Annex N
Professional Firms sourcebook (PROF) Annex O
Recognised Investment Exchanges sourcebook (REC) Annex P
Listing Rules sourcebook (LR) Annex Q
Prospectus Rules sourcebook (PR) Annex R
Disclosure Guidance and Transparency Rules sourcebook (DTR) Annex S

Making the Product Intervention and Product Governance sourcebook (PROD)
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E. The Financial Conduct Authority makes the rules and gives the guidance in Annex T
to this instrument.

Amendments to material outside the Handbook

F. The Perimeter Guidance manual (PERG) is amended in accordance with Annex U to
this instrument.

Notes

G. In the Annexes to this instrument, the notes (indicated by “Note:”) are included for
the convenience of readers but do not form part of the legislative text.

European Union Legislation

H. Although European Union legislation is reproduced in this instrument, only European
Union legislation reproduced in the electronic Official Journal of the European Union
is deemed authentic.

Citation

I This instrument may be cited as the Conduct, Perimeter Guidance and Miscellaneous

Provisions (MiFID 2) Instrument 2017.

By order of the Board
30 June 2017
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Annex A

Amendments to the Principles for Business (PRIN)

In this Annex, underlining indicates new text and striking through indicates deleted text.

1 Introduction

1.1 Application and purpose

1 Annex Non-designated investment business - clients that a firm may treat as an
1R eligible counterparty for the purposes of PRIN

1.2 A firm may classify a client (other than another firm, regulated collective
investment scheme, or an overseas financial services institution) as an
eligible counterparty for the purposes of PRIN under 1.1(7) if:

(1) | the client at the time he is classified is one of the following:

(©) atocal-authority-orpublic-authority: [deleted]
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Amendments to the Senior Management Arrangements, Systems and Controls
sourcebook (SYSC)

In this Annex, underlining indicates new text and striking through indicates deleted text.

1.1A

1 Annex
1

Application and purpose

Application

Detailed application of SYSC

Table A: Application of the common platform requirements in SYSC 4 to SYSC

10

Provision

SYSC 5

COLUMN A

Application to
a common
platform firm
other than to a
UCITS
investment
firm

COLUMN A+

Application to
a UCITS
management
company

COLUMN
A++

Application
to a full-
scope UK
AIFM of an
authorised
AIF

COLUMN
B

Applicatio
n to all
other firms
apart from
insurers,
managing
agents, the
Society,
full-scope
UK
AIFMs of
unauthoris
ed AIFs,
MiFID
optional
exemption
firms and
third
country
firms

Page 6 of 524




FCA 2017/39

SYSC 5.1.5AG
SYSC 5.1.5AAR | Rule Not applicable | Not Rule
save in relation | applicable applicable
toa UCITS to the
investment ﬁnch of
firm and its -
MiFID a
business nconung
EEA firm
in relation
to its
MIFID
business
Other
irms:
Not
applicable
SYSC 5.1.5ABR Rule Not applicable | Not Rule
save in relation | applicable applicable
toa UCITS to the
investment Mh of
firm and its -
MiFID a
business nconung
EEA firm
in relation
to its
MiFID
business
Other
irms:
Not
applicable
SYSC 5.1.5ACG Guidance Not applicable | Not Guidance
save in relation | applicable applicable
to a UCITS to the
investment branch of
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firm and its an
MiFID incoming
business EEA firm
in relation
to its
MiFID
business
Other
irms:
Not
applicable
SYSC 5.1.5ADG | Guidance Not applicable | Not Guidance
save in relation | applicable applicable
toa UCITS to the
investment branch of
firm and its an
MiFID incoming
business EEA firm
in relation
to its
MiFID
business
Other
irms:
Not
applicable
SYSC 5.1.5AEG Guidance Not applicable | Not Guidance
save in relation | applicable applicable
toa UCITS to the
investment ﬁnch of
firm and its -
MiFID a
business Inconung
EEA firm
in relation
to its
MiFID
business
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Other
rms:

Not

applicable

Provision SYSC
10

COLUMN A
Application to
a common
platform firm
other than to a
UCITS
investment
firm

COLUMN A+
Application to
a UCITS
management
company

COLUMN
A++
Application
to a full-
scope UK
AIFM of an
authorised
AIF

COLUMN
B
Applicatio
n to all
other firms
apart from
insurers,
managing
agents the
Society,
full-scope
UK
AIFMs of
unauthoris
ed AIFs,
article 3
MiFID
firms and
third
country
firms

SYSC 10.1.4R

Not applicable

Rule

Not
applicable

Guidance
— but
applies as
arule in
relation to
the
production
or
arrangeme
nt of
investment
research i
accordanc
cwith
€OBS
122, or
the
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production
or
disseminat
ion of
non-
independe
nt
research,
in
accordanc
e with
COBS
23 12.2

SYSC 10.1.6R

Not applicable

Rule

Not
applicable

Guidance
— but
applies as
arule in
relation to
the
production
or
arrangeme
nt of
investment
research i
accordanc
cwith
€OBS
122, or
the
production
or
disseminat
ion of
non-
independe
nt
research,
in
accordanc
e with
COBS
23 12.2

SYSC 10.1.10R

Not applicable

Rule

Not

Guidance
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applicable

— but
applies as
arule in
relation to
the
production
or
arrangeme
nt of
investment
research in
acecordane
e-with
COBS
122, or
the
production
or
disseminat
ion of
non-
independe
nt
research,
in
accordanc
e with
COBS
23 12.2

SYSC 10.1.11R

Not applicable | Rule

Not
applicable

Guidance
— but
applies as
arule in
relation to
the
production
or
arrangeme
nt of
investment
research in
acecordane
e-with
COBS
122, or
the
production
or
disseminat
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ion of
non-
independe
nt
research,
in
accordanc
e with
COBS
23 12.2

Table B: Application of the common platform requirements in SYSC 4 to 10 to
MiFID optional exemption firms and third country firms

Provision COLUMN A COLUMN B
MiFID optional exemption Third country firms
firms
SYSC S
SYSC 5.1.5AG
SYSC 5.1.5AAR | Not applicable Rule
SYSC 5.1.5ABR Not applicable Rule
SYSC5.1.5ACG | Not applicable Guidance
SYSC5.1.5ADG | Not applicable Guidance
SYSC5.1.5AEG | Not applicable Guidance

SYSC 10

SYSC 10.1.4R

Rule

Guidance — but applies as a
rule in relation to the
production or arrangement of
investment research, or the
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production or dissemination
of non-independent research,
in accordance with COBS
12.2

SYSC 10.1.6R

Rule

Guidance — but applies as a
rule in relation to the
production or arrangement of
investment research, or the
production or dissemination
of non-independent research,
in accordance with COBS
12.2

SYSC 10.1.10R

Rule

Guidance — but applies as a
rule in relation to the
production or arrangement of
investment research, or the
production or dissemination
of non-independent research,
in accordance with COBS
12.2

SYSC 10.1.11R

Rule

Guidance — but applies as a
rule in relation to the
production or arrangement of
investment research, or the
production or dissemination
of non-independent research,
in accordance with COBS
12.2

Employees, agents and other relevant persons

Skills, knowledge and expertise

Application to a common platform firm

G For a common platform firm:

ey

(2) the rules and guidance apply as set out in the table below:
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Subject

Applicable rule or guidance

Competent employees rule,

knowledge and competence and

SYSC 5.1.2G to SYSC 5.1.5AG,
SYSC 5.1.5AAR, SYSC 5.1.5ABR,

Segregation segregation of
functions

SYSC 5.1.5ACG to SYSC
5.1.5AEG, SYSC5.1.7R, SYSC
5.1.8G to SYSC 5.1.11G

Segregation-of funetions Competent employees rule

G

If a firm requires employees who are not subject to a qualification
requirement in 7C to pass a relevant examination from the list of
recommended-examinations appropriate qualifications maintained by the

FEinanetal Skills Partnership F'CA, or for the purposes of meeting its

obligations under SYSC 5.1.5ABR, the FCA will take that into account

when assessing whether the firm has ensured that the employee satisfies the
knowledge component of the competent employees rule.

Knowledge and competence

5.1.5AA R

SYSC 5.1.5ABR applies to a common platform firm and a third country

firm:

@) in relation to its MiFID or equivalent third country business;

2) in respect of any natural persons (“relevant individuals”) who, on

behalf of the firm:

(a) make personal recommendations to clients in relation to

financial instruments or structured deposits; or

(b) provide information to retail clients or professional clients

about financial instruments, structured deposits, investment

services or ancillary services; or

who are otherwise responsible for the supervision of a relevant

individual who has not acquired the necessary knowledge and

competence to act in a capacity prescribed in (a) or (b).

[Note: article 25(1) of MiFID]
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5.1.5AB R A firm must ensure, and be able to demonstrate to the F'CA, at the FCA’s
request, that any relevant individuals possess the necessary knowledge and
competence so as to ensure that the firm is able to meet its obligations
under:

(1) those rules which implement articles 24 and 25 of MiFID (including
those rules which implement related provisions under the MiFID
Delegated Directive); and

(2) related provisions of the MiFID Org Regulation.

[Note: article 25(1) of MiFID]

5.1.5AC

(@

The rules which implement articles 24 and 25 of MiFID can be found in
COBS and PROD and are identified with a ‘Note:’.

5.1.5AD

(@

ESMA has issued guidelines specifying the criteria for the assessment of
knowledge and competence for the purposes of SYSC 5.1.5ABR. The
ESMA guidelines can be found at
https://www.esma.europa.eu/document/guidelines-assessment-knowledge-
and-competence.

5.1.5AE

I

(1) The FCA expects a firm to act consistently with the ESMA guidelines
referred to in SYSC 5.1.5ADG in relation to its MiFID or equivalent
third country business.

(2) The FCA is required to publish various information on its website in
relation to firms’ assessment of relevant individuals’ knowledge and
competence. That information can be found at

[Editor’s note: The content of the link to follow -
https://www.fca.org.uk/firms/training-competence ].

(3) A firmto which the Training and Competence sourcebook (7C)
applies may satisfy its knowledge and competence obligations under
SYSC 5.1.5ABR in relation to a relevant individual by way of
compliance with its obligations in TC.

Segregation of functions

5.1.6 R
10 Conflicts of interest
10.1 Application

Application of conflicts of interest rules to non-common platform firms when
producing investment research or non-independent research
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The rules relating to:

(1) types of conflict (see SYSC 10.1.4R);

(2) records of conflicts (see SYSC 10.1.6R); and

(3)  conflicts of interest policies (see SYSC 10.1.10R and SYSC 10.1.11R);

also apply to a firm which is not a common platform firm when it produces,
or arranges for the production of, investment research that is intended or
likely to be subsequently disseminated to clients of the firm or to the public
inacecordance-with-€COBS122, and when it produces or disseminates non-
independent research , in accordance with COBS 123 12.2.

After SYSC 10 (Conflicts of interest) insert the following new chapter. All the text is new
and is not underlined.

10A

10A.1

10A.1.1

Recording telephone conversations and electronic communications

Application

Application

R Subject to the exemptions in SYSC 10A.1.4R, this chapter applies to a firm:

(1) that is a:
(a) UK MiFID investment firm; or
(b)  full-scope UK AIFM; or
() small authorised UK AIFM or residual CIS operator; or
(d) incoming EEA AIFM; or
(e) UCITS management company; or

(f) MiFID optional exemption firm, performing activities
covered by the exemption; or

(2) EEA MiFID investment firm; or
(h) third country investment firm; or

(1) that carries on activities referred to in the general application
rule related to:
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(1) commodity futures; or
(i1) commodity options; or
(ii1) contracts for differences related to an underlying

commodity; or

(iv) other futures or contracts for differences which are
not related to commodities, financial instruments or
cash,

which are not MiFID or equivalent third country business
and energy market activity or oil market activity, but
excluding the following firms:

(v) a depositary when acting as such; and

(vi) an authorised professional firm with respect to its
non-mainstream regulated activities; or

that carries on energy market activity or oil market activity;
and

(2) that carries out any of the following activities, in investments that are
financial instruments:

(a)
(b)
(c)
(d)
(e)

()

€y

arranging (bringing about) deals in investments;
dealing in investments as agent,

dealing in investments as principal,

managing investments,

managing a UCITS to the extent that this comprises the
function of investment management referred to in Annex II
of the UCITS Directive;

managing an AIF to the extent that this comprises the
function of portfolio management referred to in Annex I of
the AIFMD;

establishing, operating or winding up a collective investment
scheme to the extent that this comprises scheme management
activity,

only with respect to a firm’s activities carried on from an
establishment (including a branch) maintained by the firm in the
United Kingdom.

[Note: article 16(7) and 16(11) of MiFID)]
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G  Where this chapter applies to a third country investment firm, it applies in

R

R

conjunction with GEN 2.2.22AR, to ensure that such firms are not treated in
a more favourable way than an EEA firm.

For a firm in SYSC 10A.1.1R(1) (other than a MiFID investment firm or a
third country investment firm) MiFIR, and any EU Regulation adopted under
MiFIR or MiFID, apply to the extent relevant to the subject matter of this
chapter as if it were a MiFID investment firm providing investment services

or performing investment activities in accordance with article 16(7) of
MiFID.

This chapter does not apply to the carrying on of:

(1) activities between operators and depositaries, of the same fund
(when acting in that capacity); or

(2) energy market activity and oil market activity which is not MiFID or
equivalent third country business but which, if the firm carrying it on
were not authorised, would not be a regulated activity because of
article 16 of the Regulated Activities Order (Dealing in contractually
based investments) or article 22 of the Regulated Activities Order
(Deals with or through authorised persons etc.); or

3) any activity referred to in SYSC 10A.1.1R(2), to the extent that it is
carried out by a firm that is not a MiFID investment firm, MiFID
optional exemption firm or third country investment firm, in financial
instruments that are not:

(a) admitted to trading on a trading venue; or
(b) traded on a trading venue; or

(©) instruments for which a request has been made for admission
to trading on a trading venue; or

(d) instruments covered by paragraph (a), (b) or (c), but the price
or value of which depends on, or has an effect on, the price or
value of a financial instrument referred to in those
paragraphs; or

4) activities which comprise:

(a) underwriting of financial instruments on a firm commitment
basis; or

(b) placing of financial instruments with or without a firm
commitment basis,

within the meaning of section A(6) or A(7) of Annex 1 of MiFID.

(5) ancillary services.
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G  Firms should refer to article 76 of the MiFID Org Regulation, which

contains additional requirements on recording of telephone conversations or
electronic communications, in addition to this chapter.

Obligations for telephone and electronic communications

R A firm must take all reasonable steps to record telephone conversations, and

keep a copy of electronic communications, that relate to the activities in
financial instruments referred to in SYSC 10A.1.1R(2) (and that are not
excluded by SYSC 10A.1.4R), and that are made with, sent from, or received
on, equipment:

(1) provided by the firm to an employee or contractor; or

(2) the use of which by an employee or contractor has been accepted or
permitted by the firm.

[Note: article 16(7) of MiFID, third subparagraph]

A firm must take all reasonable steps to prevent an employee or contractor
from making, sending, or receiving relevant telephone conversations and
electronic communications on privately-owned equipment which the firm is
unable to record or copy.

[Note: article 16(7) of MiFID, eighth subparagraph]

The telephone conversations and electronic communications referred to in
SYSC 10A.1.6R include those that are intended to result in the performance
of the activities in financial instruments referred to in SYSC 10A.1.1R(2),
even if those conversations or communications do not in fact result in the
performance of such activities.

[Note: article 16(7) of MiFID, second subparagraph]|

A MiFID optional exemption firm that provides services solely or mainly to
retail clients is not required to comply with the requirements of SYSC
10A.1.6R, SYSC 10A.1.7R and SYSC 10A.1.11R in relation to telephone

conversations, subject to compliance with the following requirements:

(1) a telephone conversation that would be subject to SYSC 10A.1.6R
must be recorded instead using a written minute or note; and

2) the minute or note must include all relevant, and at least the
following, information:

(a) date and time of the conversation;
(b) identity of the individual participants in the conversation;

(©) initiator of the conversation; and
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(d) relevant information about the client order, including the
price, volume, type of order and when it will be transmitted
or executed.

A MiFID optional exemption firm that chooses to take advantage of the
provisions in SYSC 10A.1.9R should set out its decision in its recording
policy. Further, any minute or note made in accordance with SYSC
10A.1.9R should contain all relevant substantive details of the conversation,
as well as the information set out in SYSC 10A.1.9R(4)(a)-(d). MiFID
optional exemption firms should note that the effect of SYSC 10A.1.3R is to
require their compliance, as relevant, with article 76 of the MiFID Org
Regulation, including that records must be:

(1) stored in a durable medium which allows them to be replayed or
copied; and

2) retained in a format that does not allow the original record to be
altered or deleted.

Notification

10A.1.11 R

10A.1.12 G

A firm must notify new and existing clients that telephone communications
or conversations between the firm and its clients that result or may result in
activities in financial instruments referred to in SYSC 10A.1.1R(2) (and that
are not excluded by SYSC 10A.1.4R) will be recorded. The notification must
be made before the provision of any investment services to new and existing
clients.

[Note: article 16(7) of MiFID, fourth subparagraph]

A notification referred to in SYSC 10A.1.11R is only required to be made by
the firm once, at the following times:

(1) to a new client prior to the provision of any investment services; and

(2) to an existing client prior to the provision of any investment services
following:

(a) the commencement of these rules; or

(b) the firm otherwise becoming subject to these rules, after the
date of commencement.

[Note: article 16(7) of MiFID, fifth subparagraph]

Obligation for other communications

10A.1.13 R

Client instructions given otherwise than by telephone must be made in a
durable medium such as by mail, faxes, emails or documentation of client
instructions issued at meetings. In particular, the content of relevant face-to-
face conversations with a client may be recorded by using written minutes or
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notes.
[Note: article 16(7) of MiFID, seventh subparagraph]
Record-keeping
10A.1.14 R The records kept in accordance with this chapter must be:
(1) provided by the firm to the client involved upon request; and

(2)  kept for a period of five years and, where requested by the FCA, for a
period of up to seven years.

[Note: article 16(7) of MiFID, ninth subparagraph]

Insert the following new row in SYSC Sch 1 (Record keeping requirements) in numerical

order.

Sch 1 Record keeping requirements
Sch 1.2G
Handbook Subject of Contents of When record Retention period
reference record record must be made
SYSC 10.1.6R
SYSC Telephone Those At the time of the | Five years from
10A.1.6R conversations activities in conversation or the date of the
and electronic financial communication conversation or
communications | instruments communication
in relation to unless the FCA
stipulated requests a period
activities in of seven years
financial
instruments (see
SYSC 10A.1.1R)
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Annex C

Amendments to the Fit and Proper test for Approved Persons and specified significant-

harm functions (FIT)

In this Annex, underlining indicates new text and striking through indicates deleted text.

1 General

1.2 Introduction

1.2.4A G ) Under Article 5 21(1)(d) of the MiFID fmplementingDirective Org
Regulation and articles 34+ 34 and 32 35 of MiFID, the requirement

to employ personnel with the knowledge, skills and expertise
necessary for the discharge of the responsibilities allocated to them is
reserved to the firm’s Home State. Therefore, in assessing the fitness

and propriety of:

&+ a person to perform a controlled function; or
(@

e a certification employee;

(b)

solely in relation to the MiFID business of an incoming EEA firm,

the aeppropriateregulator FCA will not have regard to that person’s
competence and capability.

2 Where the eontrelledfunetion function relates to:

@

matters outside the scope of MiFID, for example #onrey
launderingresponsibilities(see-CHEH)-er activities related to

a specified benchmark (see the benchmark submission
function (CF 40), the benchmark administration function (and

CF 50) ;5 and the benchmark submission and administration
FCA-specified significant-harm functions (see SYSC 5.2.33R)
s orte

business outside the scope of the MiFID business of an
incoming EEA firm, for example insurance mediation
activities in relation to life policies 5, or

matters within the responsibility of the FCA as the Host State
regulator, for example money laundering responsibilities (see
the money laundering reporting function (CF11 and SMF17))
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or (3) below;

the FCA will have regard to a eandidate’s person’s competence and
capability as well as his their honesty, integrity, reputation and
financial soundness.

The FCA will have regard to a natural person’s competence and
capability to the extent they give a personal recommendation or
information about financial instruments, structured deposits,
investment services or ancillary services on behalf of a UK branch
of:

(a) an investment firm authorised under MiFID;

(b) an AIFM investment firm carrying out activities under article
6(4) of the AIFMD (provision of additional services);

©) a UCITS investment firm carrying out activities under article
6(3) of the UCITS Directive (provision of additional
services); or

(d) a credit institution.

(3) is the result of the combined effect of articles 25(1) (Assessment
of suitability and appropriateness and reporting to clients) and 35(8)
(Establishment of a branch) of MiFID.

(1) to (4) are also relevant to the matters an EEA relevant authorised
person should take into account when assessing any staff being
assessed under FIT. Where, under (1) to (4):

(@ the FCA will have regard to a person’s competence and
capability, so should a firm when assessing any staff being
assessed under FIT; and

(b) the FCA will not have regard to a person’s competence and
capability, a firm need not do so either when assessing any
staff being assessed under FIT.
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Annex D

Amendments to the Training and Competence sourcebook (TC)

In this Annex, underlining indicates new text and striking through indicates deleted text,
unless indicated otherwise.

1 Application and Purpose
1.1 Who, what and where?
Who and what?
1.1.1 R
1.1.1A R The application of this sourcebook is modified for a MiFID investment

firm and a third country investment firm by the provisions in 7C 4.1 where

its employee carries on an activity in 7C App 1 which is also an activity in
TC 4.1.2R.

1.1.1B G  ESMA has issued guidelines specifying criteria for the assessment of
knowledge and competence. The ESMA guidelines can be found at
https://www.esma.europa.eu/document/guidelines-assessment-knowledge-
and-competence.
Purpose
1.1.3 G  The competent employees rule is the main Handbook requirement relating

to the competence of employees. The purpose of this sourcebook is to
support the FCA’s supervisory function by supplementing the competent
employees rule for retail activities.

Insert the following new chapter after TC 3 (Record keeping). All the text is new and is not

underlined.
4 Specified modified requirements
4.1 Specified requirements for MiFID investment firms and for third country

investment firms

4.1.1 R

For a firm in relation to its MiFID or equivalent third country business the
rules set out in column 1 of the table in 7C 4.1.4R below are amended as
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set out in column 2.

In this section, references to relevant individuals are natural persons who,
on behalf of the firm:

(1) make personal recommendations to retail clients in relation to
financial instruments ; or

(2) provide information to retail clients about financial instruments,
investment services or ancillary services; or

who are otherwise responsible for the supervision of a relevant individual
who has not acquired the necessary knowledge and competence to act in a
capacity prescribed in (1) or (2).

References in TC 4.1.4R to a relevant individual’s knowledge and
competence are to the knowledge and competence necessary to ensure that
the firm, on behalf of which the relevant individual acts, is able to meet its
obligations under:

(1) those rules which implement articles 24 and 25 of MiFID (including
those rules which implement related provisions under the MiFID
Delegated Directive); and

(2) related provisions of the MiFID Org Regulation.

Unless the context requires otherwise the rules in column 1 of the table are
amended as set out in column 2:

Column 1 Column 2
Relevant rule Amendments
TC 2.1.1R(1) Insert the following at the end of 7C 2.1.1R(1):

“In addition, a firm must not assess a relevant
individual as competent unless the firm has
satisfied itself that the relevant individual
possesses the knowledge and competence to
enable the firm to meet its obligations under SYSC
5.1.5ABR. This means that the relevant individual
has also:

(a) obtained appropriate experience which means
that the relevant individual has successfully
demonstrated the ability to carry on the activities
through previous work experience. This work
must have been performed, on a full-time
equivalent basis, for a minimum period of 6
months; and

(b) attained an appropriate qualification which
means a qualification or other test or training
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course that meets the criteria set out by the ESMA
guidelines.

The level of knowledge and competence needed to
fulfil the firm’s obligations reflects the scope and
degree of the activities, as described in 7C 4.1.2R
above, carried out by the relevant individual.”

TC 2.1.2R

The provision is amended by adding after 7C
2.1.2R:

“A relevant individual, who has not acquired the
necessary knowledge or competence to carry out
the activities in 7C 4.1.2R above, cannot provide
those activities under supervision for a period
exceeding 48 months.”

TC 2.1.5R(1)

The provision is amended by adding after 7C
2.1.5R:

“Where a relevant individual has not acquired the
necessary knowledge and competence to carry out
the activities described in 7C 4.1.2R above:

(a) the firm must ensure that the individual
supervising the relevant individual:

(1) has been assessed as competent to
provide such personal recommendation or
information;

(i1) has the necessary skills and resources
to act as a competent supervisor; and

(iii) takes responsibility for the personal
recommendation or information, referred
to in 7C 4.1.2R above, provided by the
relevant individual under supervision as if
the supervisor is providing the personal
recommendation including any suitability
report (COBS 9) or information; and

(b) the firm must ensure that the supervision
provided to a relevant individual is tailored to the
services provided by the individual.”

Rules in this section relate to the requirements in SYSC 5.1.5ABR.

For relevant individuals of an incoming EEA firm, with an establishment
maintained by that firm (or its appointed representative) in the United
Kingdom, the matters covered by SYSC 5.1.5ABR are matters reserved for
the United Kingdom as the Host State regulator.
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App 2.1 TCs Territorial Scope subject to the limitation in TC Appendix 3
App
2.1.1R
UK domestic firm Incoming EEA firm | Overseas firm (other
than an incoming
EEA firm)
MiFID business and | TC applies in respect | TC does not apply TC applies in respect

equivalent third
country business

of employees who
carry on activities
from an
establishment
maintained by the
firm (or its appointed
representative) in the
United Kingdom

and

FCalsoapphies
msofaras if an
activity is carried on
from an
establishment
maintained by the
firm (or its appointed
representative ofr,
where applicable, its
tied agent) in, and
within the territory
of, another EEA
State, TC applies
although matters
which would
otherwise be covered
by SYSC 5.1.5ABR
are matters reserved
for the Host State

regulator

of employees who
carry on activities
from an
establishment
maintained by the
firm (or its appointed
representative) in the
United Kingdom
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TP 1 Designated Investment Business: Assessments of competence before
commencement

1.1 R [ (1)

1.1A G | Notwithstanding 7C TP1 1.1R, a firm that is subject to SYSC 5.1.5ABR in

respect of such an employee should have regard to the guidelines ESMA has
issued specifying the criteria for the assessment of knowledge and
competence. The ESMA guidelines can be found at
https://www.esma.europa.eu/document/guidelines-assessment-knowledge-
and-competence.
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Annex E
Amendments to the General Provisions (GEN)

In this Annex, underlining indicates new text.

1 FCA approval and emergencies
1.2 Referring to approval by the FCA
1.2.2A R

(1A) Paragraph (1) does not apply to a firm to the extent that it is
incompatible with the United Kingdom’s obligations under article
44(8) of the MiFID Org Regulation.

1.24 G A firm that carries on MiFID, equivalent third country or optional
exemption business should have regard to the requirement in article 44(8) of
the MiFID Org Regulation which is reproduced at COBS 4.5A.16EU.

4 Statutory status disclosure

4.2 Purpose

4.2.2 G  There are other pre-contract information requirements outside this chapter,
including:

2) for designated investment business, in COBS 8 and COBS 8A (Client
agreements), COBS 5 (Distance Communications), COBS 6
(Information about the firm, its services and remuneration), COBS
13 and 14 (which relate to product information) and CASS (Client
assets);
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TP 1 Transitional provisions
TP 1.3 3) Transitional Provisions applying to GEN only
e} (2) 3) 4) (5) (6)
Material to which Transitional provision | Transitional Handbook
the transitional provision: provision:
provision applies dates in force | coming into
force
15 Rules and directions | R | A firm thatis required | 3 July 2017 to | 3 July 2017
implementing or wishes to make any | 2 January 2018
MiFID II notification, application
or undertake any other
administrative
procedure enabling it to
carry on MiFID,
equivalent third
country or optional
exemption business in
the UK from 3 January
2018, may do so before
that date subject to the
requirements of any
applicable statutory
provision, rule,
direction or EU
regulation that will be
in force on 3 January
2018.
16 Rules and directions | G | (1) The purpose of this | 3 July 2017 to | 3 July 2017
implementing transitional provision is | 2 January 2018

MiFID 11

to help a firm to take
the necessary
administrative or
regulatory steps to
enable them to carry on
investment services or
activities in the UK
from 3 January 2018.

(2) This could take the
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form, for example, of
making notifications to
the FCA in the case of
algorithmic trading
notifications (see MAR
7A.3.6R), before 3

January 2018.

(3) It also enables a
firm wishing to classify

clients in accordance
with the client
categorisation
requirements in COBS
3 (to take effect on 3
January 2018) to take
steps towards doing so
before 3 January 2018.

TP 2 Transitional Provisions applying across the FCA Handbook and the PRA
Rulebook
Table 2:  Transitional Provisions applying across the FCA Handbook and the PRA
Rulebook
@)) (2) Material to 3) (4) Transitional 5) 6)
which the provision Transitional | Handbook
transitional provision: provision:
provision applies dates in force | coming into
force
4 Paracraph3 G | Horexample—atfirm Hromrewtover | Cutover
hicl
[deleted]

aeeregated-order
shorthy-before-cutover
fasteomply-with
€OBSH38R
Requirementtorfair
alocationH-the
#Hoeattonoecenrssafter
eutover:

18 Every provision in G | References in the FCA | From 3 January | 3 January
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the FCA Handbook

Handbook to Directive

2018

2004/39, where not
otherwise amended,
shall be interpreted as
references to MiFID 11
or MiFIR or the
corresponding
provisions in or under
MiFID II or MIFIR,
except where the
context indicates
otherwise.

2018
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Amendments to the Conduct of Business sourcebook (COBS)

In this Annex, underlining indicates new text and striking through indicates deleted text.

1.1

1.1.1

1.1.1A

Application

The-general-applieationrule General application

Designated investment business and long-term insurance business in relation to

life policies

R

Deposits (including structured deposits)

R

This sourcebook deesnoetapphy applies to a firm with respect to the-aetivity
ofaccepting-depeosits activities carried on in relation to deposits from an

establishment maintained by it, or its appointed representative, in the United

Kzngdom—exeept—fer—GQBS—éé—éP&stT&m&&ated—pasEaﬂd—ﬁ&&me

Genel&et—ef—B&smess—seweebeeleéBGQBS)— onlv as follows

Section / chapter

Application in relation to

deposits

@) Rules in this sourcebook which A MiFID investment firm, a third
implement articles 24, 25, 26, 28 | country investment firm and a
and 30 of MiFID (and related MiFID optional exemption firm
provisions of the MiFID when selling, or advising a client
Delegated Directive) (see COBS | in relation to, a structured
1.1.1ADG. deposit.

2) COBS 4.6 (Past, simulated past Communication or approval of a

and future performance)

financial promotion relating to a

structured deposit that is
addressed to, or disseminated in
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such a way that it is likely to be
received by, a retail client.

3) COBS 4.7 (Direct offer financial | Communication or approval of a
promotions) financial promotion relating to a
cash deposit ISA, cash-only
lifetime ISA or cash deposit CTF
that is addressed to, or
disseminated in such a way that
it is likely to be received by, a
retail client.
“4) COBS 4.10 (Systems and To the extent that other rules in
controls and approving and COBS 4 apply.
communicating financial
promotions)
(5) COBS 13 (Preparing product Producing a cash-deposit ISA,
information) cash-only lifetime ISA or cash-
deposit CTF.
6) COBS 14 (Providing product Selling, personally
information to clients) recommending or arranging the
sale of a cash-deposit ISA, cash-
only lifetime ISA or cash-deposit
CTF to a retail client.
(@) COBS 15 (Cancellation) A cancellable contract between a

consumer and a firm.

Structured deposits: further provisions

1.1.1AA R

1.1.1AB EU

Except in COBS 6.2B, in the rules referred to in COBS 1.1.1AR(1) (and in

any related guidance), references to:

a

2

investment services and designated investment business include

selling, or advising clients in relation to, structured deposits; and

financial instruments and designated investments include structured

deposits.

Article 1(2) of the MiFID Org Regulation specifies how its provisions

should be read where they apply to firms selling, or advising on, structured

deposits.

1(2)

References to investment firms shall encompass credit institutions

and references to financial instruments shall encompass structured

deposits in relation to all the requirements referred to in Article 1(3)

and 1(4) of Directive 2014/65/EU and their implementing provisions

as set out under this Regulation.
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1.1.1AC R A third country investment firm and a MiFID optional exemption firm must

also comply with the provisions of the MiFID Org Regulation which relate

to the articles of MiFID referred to in COBS 1.1.1AR(2), as modified by

article 1(2) of the MiFID Org Regulation, when selling, or advising a client

in relation to, a structured deposit.

1.1.1AD G  The provisions of MiFID and the MiFID Delegated Directive referred to in

COBS 1.1.1AR(2) can be found in the chapters of COBS in the following

table and are followed by a ‘Note:’.

COBS chapter Description

COBS 2 Conduct of business obligations

COBS 3 Client categorisation

COBS 4 Communicating with clients, including financial
promotions

COBS 6 Informatiqn about the firm, its services and
remuneration

COBS 8A Client agreements

COBS 9A Suitability (MiFID provisions)

COBS 10A Appropriateness (for non-advised services) (MiFID
provisions)

COBS 11 Dealing and managing

COBS 14 Providing product information to clients

COBS 16A Reporting information to clients (MiFID provisions)

[Note: article 1(4) of MiFID]

Electronic money

1.1.1B R

Auction regulation bidding

1.1.1C R Thefolowingritesin COBS apply 5 (Distance communications) applies to

a firm in relation to its carrying on of auction regulation bidding .

@ ~OBS 5.(D;i . :
[N Horafirmthathas-exeretsedanroptto-CASS Hraecordaneewith

CASSH4-9R-inrelation-only-to-these-elients for-whichithelds—client
; : . | ith CASS) COBSA
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Modifications to the general application rule

1.1.2 R The gereral-application+ite application of this sourcebook is modified in
COBS 1 Annex 1 according to the activities of a firm (Part 1) and its location
(Part 2).

1.1.3 R The general#ule application of this sourcebook is also modified in the
chapters to this sourcebook for particular purposes, including those relating
to the type of firm, its activities or location, and for purposes relating to
connected activities.

After COBS 1.1 (General application) insert the following new section. All the text is new
and is not underlined.

1.2 Markets in Financial Instruments Directive
References in COBS to the MiFID Org Regulation

1.2.1 G (1) This sourcebook contains a number of provisions which transpose
MiFID.

2) In order to help firms which are subject to the requirements of
MiFID to understand the full extent of those requirements, this
sourcebook also reproduces a number of provisions of the directly
applicable MiFID Org Regulation, marked with the status letters
“EU”. The authentic provisions of the MiFID Org Regulation are
directly applicable to firms in relation to their MiFID business.

3) This sourcebook does not reproduce the MiFID Org Regulation in its
entirety. A firm to which provisions of the MiFID Org Regulation
applies should refer to the electronic version of the Official Journal
of the European Union for:

(a) the authentic version of the applicable articles of the MiFID
Org Regulation; and

(b) a comprehensive statement of its obligations under the
MiFID Org Regulation.

1.2.2 G (@) In some cases, this sourcebook applies provisions of the MiFID Org
Regulation to firms in relation to business other than their MiFID

Page 36 of 524



1.2.3

2)

ey

2)

FCA 2017/39

business as if those provisions were rules.

Third country investment firms should also have regard to the rule in
GEN 2.2.22 AR which concerns the application of the MiFID Org

Regulation to such firms.

Where this sourcebook, or the rule in GEN 2.2.22 AR, applies
provisions of the MiFID Org Regulation as if they were rules, (2)
applies to enable firms to correctly interpret and understand the

application of those provisions.

In this sourcebook, a word or phrase found in a provision marked
“EU” and referred to in column (1) of the table below has the
meaning indicated in the corresponding row of column (2) of the

table.

1)

2)

“ancillary services”

ancillary service

“client” and “potential client”

client

“competent authority”

FCA

“conditions specified in Article
3(2)”

website conditions

“derivative” as defined in article 4(1)(49) of
MiFID

“Directive 2009/65/EC” UCITS Directive

“Directive 2014/65/EU” MiFID

“distributing units in collective
investment undertakings”

distributing units in a UCITS

“durable medium”

durable medium

“eligible counterparty”

eligible counterparty

“financial analyst”

financial analyst

“financial instrument”

financial instrument and (if the
context requires) designated
investment and structured deposit

“funds”

client money that a firm receives
or holds for, or on behalf of, a
client in the course of, or in
connection with, its MiFID
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business and (if the context
requires) its equivalent business
of a third country investment

firm.

“group” as defined in article 4(1)(34) of
MiFID

“investments” financial instrument and (if the

context requires) designated
investment and structured deposit

“investment advice” personal recommendation

“investment firm” and “firm” firm

“investment research” investment research

“investment service” and investment service and

“investment services and investment services and/or

activities” activities or (if the context
requires) designated investment
business

“market maker” market maker

“periodic statement” periodic statement

“PRIIPs KID” key information document

“portfolio management” and portfolio management

“portfolio management service”

“professional client” professional client

“professional client covered by | per se professional client
Section 1 of Annex II to
Directive 2014/65/EU”

“professional client in elective professional client
accordance with Section 2 of
Annex II to Directive

2014/65/EU”

“Regulation (EU) No. PRIIPs Regulation
1286/2014”

“relevant person” relevant person
“retail client” retail client
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“shall” must

“tied agent” tied agent

“UCITS KIID” key investor information
document

3) In this sourcebook, where a reproduced provision of an article of the
MiFID Org Regulation refers to another part of the MiFID Org
Regulation, that other provision must also be read with reference to
the table in (2).

G  Firms to which provisions of the MiFID Org Regulation are applied as if
they were rules should use the text of any preamble to the relevant provision
marked “EU” to assist in interpreting any such references or cross-
references.

Interpretation — “in good time”

G @ Certain of the provisions in this sourcebook which implement
MiFID require firms to provide clients with information “in good
time”.

2) In determining what constitutes the provision of information “in
good time”, a firm should take into account, having regard to the
urgency of the situation, the client’s need for sufficient time to read
and understand the information before taking an investment
decision.

3) A client is likely to require more time to review information given
on a complex or unfamiliar product or service, or a product or
service a client has no experience with, than a client considering a
simpler or more familiar product or service, or where the client has
relevant prior experience.

[Note: recital 83 of MiFID]
ESMA Guidelines
[Note: ESMA has issued a number of guidelines under article 16(3) of the ESMA

Regulation in relation to certain aspects of MiFID. These include:

guidelines on certain aspects of the MiFID suitability requirements which also
include guidelines on conduct of business obligations. See
[https://www.esma.europa.eu/sites/default/files/library/2015/11/2012-
387_en.pdf];

guidelines on cross-selling practices. See
[https://www.esma.europa.eu/sites/default/files/library/2016-
574_en_guidelines_on_cross-selling_practices.pdf ]; and

guidelines on complex debt instruments and structured deposits. See
[https://www.esma.europa.eu/sites/default/files/library/2015-1787_-
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_guidelines_on_complex_debt_instruments_and_structured_deposits.pdf ].

Amend the following as shown.

1 Annex 1

Part 1: What?

Application (see COBS 1.1.2R)

Modifications to the general application rile of COBS according to activities

1.

Eligible counterparty business

1.1

R

The COBS provisions shown below do not apply to eligible counterparty

business.

COBS provision

Description

COBS 2 (other than COBS 2.1.1AR,

COBS 2.2A and COBS 2.4)

Conduct of business obligations

COBS 4 (other than COBS 4.2
COBS 4.4.1R, COBS 4.5A.9EU and
€O0BS 442G COBS 4.7.-1AEU)

Communicating with clients,
including financial promotions

COBS 6.1

Information about the firm, its
services and remuneration (non-
MiFID provisions)

COBS 6.1ZA.2.12R

Information about costs and charges
of different services or products
(MiFID provisions)

COBS 6.17ZA.2.18R

Compensation information (MiFID

provisions)

COBS 8

Client agreements (non-MiFID
provisions)

COBS 8A (other than COBS
8A.1.5EU to COBS 8A.1.8G)

Client agreements (MiFID
provisions)

COBS 10 Appropriateness (for non-MiFID
non-advised services) (non-MiFID
provisions)

COBS 10A Appropriateness (for non-advised

services) (MiFID provisions)
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COBS H211.2A, COBS 11.2B and
COBS 11.3 and-COBS1H-6

Best execution, quality of execution
and client order handling and-use-of

roal -

COBS 12.2.18EU

Labelling of non-independent
research

COBS 14.3 Information about designated
investments (non-MiFID provisions)
COBS 16 Reporting information to clients

(non-MiFID provisions)

[Note: artiele 241D paragraphs 1 and 2 of article 30(1) of MiFID]

Transactions between an MTF operator and its users

2.1

R

The COBS provisions #-paragraph -1 R-and- COBSH-4-(Clientlimit
ordersy (applicable to MiFID business) shown below do not apply to a

relation to the use of the MTF.

transaction between an operator of an MTF and a member or participant in

COBS provision

Description

COBS 2 (other than COBS 2.4)

Conduct of business obligations

COBS 4 (other than COBS 4.4.1R)

Communicating with clients,
including financial promotions

COBS 6.1ZA

Information about the firm and
compensation information (MiFID

provisions)

COBS 8A

Client agreements (MiFID
provisions)

COBS 10A

Appropriateness (for non-advised
services) (MiFID provisions)

COBS11.2A, COBS 11.2B, COBS 11.3

Best execution, quality of execution,

and COBS 114

client order handling and client limit
orders

COBS 14.3A Information about financial
instruments (MiFID provisions)
COBS 16A Reporting information to clients

(MiFID provisions)
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[Note: article +43) 19(4) of MiFID)]

Transactions concluded on an MTF

3.1

R

The COBS provisions in paragraph +3R 2.1R and-€OBSH-4A(client
hmiterders) do not apply to transactions concluded under the rules

governing an MTF between members or participants of the MTF.
However, the member or participant must comply with those provisions
in respect of its clients if, acting on its clients’ behalf, it is executing their
orders on an MTF.

[Note: article 4433 19(4) of MiFID]

Operators of OTFs

G

A firm which operates an organised trading facility should refer to MAR
5A.3.9R which specifies how the provisions in this sourcebook apply to

that activity.

Transactions concluded on a regulated market

4.1

R

In relation to transactions concluded on a regulated market, members and
participants of the regulated market are not required to apply to each
other the COBS provisions in paragraph +4R 2.1R and-€OBSH-4
Clientlimit-erders). However, the member or participant must comply
with those provisions in respect of its clients if, acting on its clients’
behalf, it is executing their orders on a regulated market.

[Note: article 424 53(4) of MiFID]

Consumer credit products

5.1

R

If a firm, in relation to its MiFID business, offers an investment service as
part of a financial product that is subject to other provisions of EU
legislation-orcommeonEuropean-standards law related to credit
institutions and consumer credits with respect to risk-assessments-of
chients-and/or information requirements, that service is not subject to the
rules in this sourcebook that implement Artiele19 articles 24(3), (4) and
(5) of MiFID.

[Note: article 199 article 24(6) of MiFID]

5.2

This exclusion for consumer credit products is intended to apply on a
narrow basis in relation to cases in which the investment service is a part
of another financial product. It does not apply where the investment
service is the essential or leading part of the financial product. It also
does not apply where the service provided is a combination of an
investment service and an ancillary service (for example, granting a
credit for the execution of an order where the credit is instrumental to the
buying or the selling of a financial instrument.) The exclusion also does
not apply in relation to the sale of a financial instrument for the purpose
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of enabling a client to invest money to repay his obligations under a loan,
mortgage or home reversion.

Mortgages and mortgage bonds

2 [k

R

The rule in paragraph 5A.2R applies in relation to an MCD credit
agreement with a consumer which is subject to the provisions concerning
the creditworthiness assessment of consumers in Chapter 6 of the MCD
(as transposed in MCOB 11 and MCOB 11A).

W
\S]

2]

If an agreement with a consumer within paragraph SA.1R has as a pre-
requisite the provision to that same consumer of an investment service in
relation to mortgage bonds satisfying the conditions in paragraph 5A.3R
in order for the loan to be payable, refinanced or redeemed, that
investment service is not subject to the rules in this sourcebook which
implement article 25 of MiFID.

N
(O8]

2]

The conditions in paragraph SA.2R are that the mortgage bonds:

) are specifically issued to secure the financing of the MCD credit
agreement in paragraph 5SA.1R; and

(@) have terms which are identical to the MCD credit agreement in
paragraph 5A.1R.

[Note: article 25(7) of MiFID]

Part 2: Where?

Modifications to the general application rale according to location

Part 3: Guidance

1.

The main extensions, modifications and restrictions to the general
application rule

1.1

G

The general-application+ule general application of this sourcebook is

modified in Parts 1 and 2 of Annex 1 and in certain chapters of the
Handbook. The modification may be an extension of this+#le the general
application. For example, COBS 4 (Communicating with clients, including
financial promotions) has extended the general application eftherule.

1.2

The provisions of the Single Market Directives and other directives also

extensively modify the gereral-application+ule general application of this
sourcebook, particularly in relation to territorial scope. However,for-the
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I

In particular, certain chapters of this sourcebook apply only to firms in
relation to their MiFID, equivalent third country or optional exemption
business while others apply only to firms’ designated investment business
which is not MiFID, equivalent third country or optional exemption
business.

(@}

COBS 18 (Specialist regimes) contains specialist regimes which modify the
application of the provisions in this sourcebook for particular types of firm
and business. To the extent that they are in conflict, the rules in COBS 18
on the application of the provisions in this sourcebook should be
understood as overriding any other provision (whether in COBS 1 or an
individual chapter) on the application of COBS. For the avoidance of doubt,
nothing in COBS 18 modifies the effect of the EEA territorial scope rule.

The Single Market Directives and other directives

2.2

If the answer to all three questions is ‘yes’, the EEA territorial scope rule

may change the effectof-the generalapplication+ute general application of

this sourcebook.

MiFID: effect on territorial scope

3.1

G

PERG 13 contains general guidance on the persons and businesses to which
MiFID applies.

32

G

This guidance concerns the rules within the scope of MiFID including
those rules which are in the same subject area as the implementing rules. A
rule is within the scope of MiFID if it is followed by a ‘Note:” indicating
the article of MiFID or the MiEID-implementingDireetive MiFID

Delegated Directive which it implements.

33

For a UK MiFID investment firm, rules in this sourcebook that are within
the scope of MiFID generally apply to its MiFID business carried on from
an establishment in the United Kingdom. They also generally apply to its
MiFID business carried on from an establishment in another EEA State, but
only where that business is not carried on within the territory of that State.

(See articles 3 34(1), and-32(H 35(1) and 5 35(8) of MiFID)

34

For an EEA MiFID investment firm, rules in this sourcebook that are within
the scope of MiFID generally apply only to its MiFID business if that
business is carried on from an establishment in, and within the territory of,
the United Kingdom. (See article 3215 35(1) and €5 35(8) of MiFID)

3.5

However, the rules on investment research and non-independent research
(COBS 12.2 and423, except for COBS 12.2.18EU) and the rules on
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personal transactions (COBS H-+ 11.7A) apply on a “home state” basis.
This means that they apply to the establishments of a UK MiFID investment
firm in the United Kingdom and another EEA State and do not apply to an
EEA MiFID investment firm.

I

Firms to which MiFID applies or which are subject to requirements in
MiFID (including MiFID optional exemption firms) should also have regard
to the rules and guidance in COBS 1.2.

UCITS Directive: effect on territorial scope

9.1

G

The UCITS Directive covers undertakings for collective investment in
transferable securities (UCITS) meeting the requirements of the Directive,
and their management companies and depositaries. The rules in this
sourcebook within the Directive’s scope (all of which will apply to a
management company) are those in:

(6) COBS H-2 11.2B (Best execution for UCITS management
companies);

9.1D

EEA UCITS management companies should be aware that there is a special
narrower application of COBS for scheme management activity provided for

by COBS 18.5B (Residual-CIS-eperators; UCITS management companies
and-ATEMs).

10.

AIFMD: effect on territorial scope

10.4

Incoming EEA AIFM branches should be aware that there is a special
narrower application of COBS for AIFM investment management functions

provided for by COBS 18.5A (Restdual-CIS-operators; UCHS-management
compantes-and Full-scope UK AIFMs and incoming EEA AIFM branches).

2.1

Conduct of business obligations

Acting honestly, fairly and professionally

The client’s best interests rule
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2.1.1 R (1) A firm must act honestly, fairly and professionally in accordance
with the best interests of its client (the client’s best interests rule).

2) This rule applies in relation to designated investment business
carried on:

(a) for a retail client; and

(b)  in relation to MiEID-orequivatentthird-conntry-business

MiFID, equivalent third country or optional exemption
business, for any other client.

[Note: article 9B 24(1) of MiFID7} and article 14(1)(a) and (b) of the
UCITS Directive]

Business with eligible counterparties

2.1.1A R In relation to its eligible counterparty business, a firm must act honestly,
fairly and professionally, taking into account the nature of the eligible
counterparty and its business.

[Note: article 30(1) of MiFID]

AIFMs’ best interests rules

2.14 R

2.2 Information disclosure before providing services (non-MiFID provisions)
Application

291 R () Thi . Lies inrelati VGELD clent third

business: [deleted]

2) This section applies in relation to ether designated investment
business other than MiFID, equivalent third country or optional
exemption business, carried on for a retail client:

(a) in relation to a derivative, a warrant, a non-readily realisable
security, a P2P agreement, or stock lending activity, but as
regards the matters in COBS 2.2.1R(1)(b) only; and

(b) in relation to a retail investment product, but as regards the
matters in COBS 2.2.1R(1)(a) and (d) only.

(Note: article 190} of MiEID]
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G  COBS 2.2A (Information disclosure before providing services (MiFID
provisions)) contains the information disclosure requirements applying to a
firm carrying on MiFID, equivalent third country or optional exemption
business.

Information disclosure before providing services
R
[Notes article 19(3) of MifD]

After COBS 2.2 (Information disclosure before providing services (non-MiFID provisions))
insert the following new section. All the text is new and is not underlined.

2.2A

22A.1

22A2

22A3

Information disclosure before providing services (MiFID provisions)
Application

R This section applies to a firm in relation to its MiFID, equivalent third
country or optional exemption business.

Information disclosure in good time

R (1) A firm must provide appropriate information in good time to a client
with regard to:

(a) the firm and its services;
(b) the financial instruments and proposed investment strategies;
(c) execution venues; and
(d) all costs and related charges.
[Note: article 24(4) of MiFID]
2) That information may be provided in a standardised format.

R (1) A firm must provide the information required by this section in a
comprehensible form in such a manner that a client is reasonably
able to understand the nature and risks of the investment service and
of the specific type of financial instrument that is being offered and,
consequently, to take investment decisions on an informed basis.

2) That information may be provided in a standardised format.

[Note: article 24(5) of MiFID]
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Related rules

G

A firm to which the rule on providing appropriate information (COBS
2.2A.2R) applies should also consider the rules on disclosing information
about a firm, its services, costs and associated charges and financial
instruments in COBS 6.1ZA and COBS 14.3A.

Disclosure of commitment to the Financial Reporting Council’s Stewardship

Code

R

A firm must comply with the rule in COBS 2.2.3R (Disclosure of
commitment to the Financial Reporting Council’s Stewardship Code).

Inducements relating to business other than MiFID, equivalent third country
or optional exemption business

Application

R

I

This section does not apply to:

(1) giving advice, or providing services, to an employer in connection
with a group personal pension scheme or group stakeholder pension
scheme where that scheme is a qualifying scheme; or

(2) afirmin relation to MiFID, equivalent third country or optional
exemption business (but see COBS 2.3A (Inducements relating to
MiFID, equivalent third country or optional exemption business)).

This section does not apply to the provision of independent advice or
restricted advice on a retail investment product in the course of MiFID,
equivalent third country or optional exemption business. A firm providing
such a service should refer instead to COBS 2.3A (Inducements relating to
MIFID, equivalent third country or optional exemption business) and COBS
6.1A (Adviser charging and remuneration).

Rule on inducements

R

A firm must not pay or accept any fee or commission, or provide or receive
any non-monetary benefit, in relation to designated investment business ox;

ancitary-serviee; carried on for a client other than:
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a fee, commission or non-monetary benefit paid or provided to or by a
third party or a person acting on behalf of a third party, if:

(b)

(©)

the existence, nature and amount of the fee, commission or
benefit, or, where the amount cannot be ascertained, the method
of calculating that amount, is clearly disclosed to the client, in a
manner that is comprehensive, accurate and understandable,
before the provision of the service;

(1) this requirement only applies to business other than
MiEIDor-equivatent-third-country-business the
carrying on by a UK UCITS management company or
EEA UCITS management company of the collective
portfolio management activities of investment
management and administration for the relevant scheme
if it includes:

(i) where this requirement applies to business other than
MiEID-or-equivatent-third-country-business the
carrying on by a UK UCITS management company or
EEA UCITS management company of the collective
portfolio management activities of investment
management and administration for the relevant
scheme, a firm is not required to make a disclosure to
the client in relation to a non-monetary benefit
permitted under (a) and which falls within the table of
reasonable non-monetary benefits in COBS 2.3.15G as
though that table were part of this rule-for this purpose
only;

(iii)
in relation to MiFEID-erequivalentthird-country-business the

carrying on by a UK UCITS management company or EEA
UCITS management company of the collective portfolio
management activities of investment management and
administration for the relevant scheme or when carrying on a
regulated activity in relation to a retail investment product, or
when advising on P2P agreements, the payment of the fee or
commission, or the provision of the non-monetary benefit is
designed to enhance the quality of the service to the client; or

proper fees which enable or are necessary for the provision of
designated investment business er-anettlary-services, such as custody
costs, settlement and exchange fees, regulatory levies or legal fees,
and which, by their nature, cannot give rise to conflicts with the firm’s
duties to act honestly, fairly and professionally in accordance with the
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best interests of its clients.

[Note: article 26-of the MiFID-implementing Directive-and articles 29(1)
and 29(2) of the UCITS implementing Directive]

: . . .
tNote ”*“—]EF**E? eaf S ele urities-and 1 ]Iaﬂfe;.SFI’EH]Q*EHB has-issued

COBS 2.3.1R applies to a UK UCITS management company and EEA
UCITS management company when providing collective portfolio
management services, as if:

b references to a client, were references to any UCITS it manages;-and

2y - 2brandtarand-Grolthatrderelerencesto Ml D -or
el omtthird bissi Lsoref. be collecti

[Note: article 29(1) of the UCITS implementing Directive]

[Note: article26-of the MiFID-implementing Directive-and article 29(2) of
the UCITS implementing Directive]

Guidance on inducements

I

comply-with-thissectionand-COBS1H-6- [deleted]
A UCITS management company is subject to specific rules on inducements
and research in COBS 18.5B when executing orders for financial
instruments for, or on behalf of, the UCITS it manages (see COBS 18.5B.6R
and COBS 18 Annex 1).

(Notesrecital 39-of MiEIDimpl ne-Directive]
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2.3.7 G  The fact that a fee, commission or non-monetary benefit is paid or provided

to or by an appointed representative er;-where-applicable; by-atied-agent;

does not prevent the application of the rule on inducements.

238 G

on-ducements: | deleted |

Reasonable non-monetary benefits

2.3.16A G

Application of guidance on reasonable non-monetary benefits

2.3.16B R The guidance on reasonable non-monetary benefits in COBS 2.3.14G to
COBS 2.3.16AG does not apply to a firm which:

(1) makes personal recommendations to retail clients in relation to retail
investment products or P2P agreements, and to which COBS 6.1A
(Adviser charging and remuneration) applies; or

(2) is a retail investment product provider, a platform service provider or
a firm which is an operator of an electronic system in relation to
lending to which COBS 6.1B (Retail investment product provider,
operator of an electronic system relating to lending, and platform
service provider requirements relating to adviser charging and
remuneration) applies.

2.3.16C G  However, COBS 6.1A and COBS 6.1B do permit minor non-monetary
benefits which meet the relevant requirements set out in COBS
6.1A.5AR(2).
Record keeping: inducements
2.3.17 R

Note: i cle 513 of the MiEID. il neDirective]
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Insert the new section COBS 2.3A after 2.3 (Inducements relating to business other than
MiFID or equivalent third country business). The text is not underlined.

2.3A

2.3A.1

2.3A2

23A3

2.3A4

23A5

Inducements relating to MiFID, equivalent third country or optional
exemption business

Application

R

This section applies to a firm in relation to its MiFID, equivalent third
country or optional exemption business.

Relationship with the adviser charging, product provider and platform service
provider rules in COBS 6.1A, COBS 6.1B and COBS 6.1E

G

A firm which makes a personal recommendation to a retail client in the
United Kingdom in relation to a retail investment product in the course of
carrying on MiFID, equivalent third country or optional exemption business
with or for that client is also required to comply with the rules in COBS 6.1A
(Adviser charging and remuneration).

COBS 6.1A provides, amongst other things, that a firm must only be
remunerated for a personal recommendation (and any other related services
provided by the firm) by adviser charges.

Where:
(1) the firm:

(a) is a retail investment product provider or a platform service
provider; and

(b) carries on MiFID, equivalent third country or optional
exemption business in relation to those activities; and

(2) the client is a retail client in the United Kingdom,

the firm is required to comply with the rules in this section and in COBS
6.1B (Retail investment product provider, operator of an electronic system
relating to lending, and platform service provider requirements relating to
adviser charging and remuneration) and, where relevant, COBS 6.1E
(Platform services: platform charges using a platform service for advising).

Rules on inducements relating to the provision of investment services and
ancillary services

R

Except where COBS 2.3A.6R applies, a firm must not:
(1) pay to or accept from any party (other than the client or a person on

behalf of the client) any fee or commission in connection with the
provision of an investment service or an ancillary service; or
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provide to or receive from any party (other than the client or a person
on behalf of the client) any non-monetary benefit in connection with
the provision of an investment service or an ancillary service.

[Note: article 24(9) of MiFID]

ey

2)

3)

“)

COBS 2.3A.5R does not apply to:
(a) afee, commission or non-monetary benefit which:

(i)  is designed to enhance the quality of the relevant service
to the client (see COBS 2.3A.8R); and

(i1))  does not impair compliance with the firm’s duty to act
honestly, fairly and professionally in the best interests of
the client;

(b) apayment or benefit which enables or is necessary for the
provision of an investment service by the firm, such as custody
costs, settlement and exchange fees, regulatory levies or legal
fees and which, by its nature, cannot give rise to conflicts with
the firm’s duty to act honestly, fairly and professionally in the
best interests of the client; or

(c) third party research received in accordance with COBS 2.3B
(see COBS 2.3B.3R).

Where a firm pays, provides, accepts or receives, a fee, commission or
non-monetary benefit which falls within (1)(a), the firm must clearly
disclose to the client:

(a) the existence and nature of the payment or benefit; and

(b) the amount of the payment or benefit or, where the amount
cannot be ascertained, the method for calculating that amount.

That information must be disclosed:
(a) prior to the provision of the relevant service; and

(b) in a manner that is comprehensive, accurate and understandable
(see also COBS 2.3A.10R (Disclosure of payments or benefits
received from, or paid to, third parties)).

Where applicable, a firm must inform a client of the mechanisms for
transferring to the client the fee, commission, monetary or non-
monetary benefit received in relation to the provision of the relevant
service.

[Note: article 24(9) of MiFID]
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A firm which fails to comply with COBS 2.3A.5R is to be regarded as not
fulfilling its obligations in relation to:

ey
2

conflicts of interest (see SYSC 10); and

acting honestly, fairly and professionally in accordance with the best
interests of its clients (see COBS 2.1.1R).

[Note: article 24(9) of MiFID]

Fees, commissions or non-monetary benefits which are designed to enhance the
quality of a service

R

R

ey

2)

For the purposes of COBS 2.3A.6R(1)(a)(i), a fee, commission or non-
monetary benefit is designed to enhance the quality of the relevant
service to a client only if :

(a) itis justified by the provision of an additional or higher level
service to the client and is proportional to the level of
inducements received;

(b) it does not directly benefit the recipient firm, its shareholders or
employees without tangible benefit to the client;

(c) itis justified by the provision of an ongoing benefit to the client
in relation to an ongoing inducement; and

(d) the provision of the service by the firm to the client is not biased
or distorted as a result of the fee, commission or non-monetary
benefit.

A firm must fulfil these conditions on an ongoing basis as long as the
firm continues to pay or receive the fee, commission or non-monetary
benefit.

[Note: article 11(2) and (3) of the MiFID Delegated Directive]

A fee, commission or non-monetary benefit may be justified for the
purposes of COBS 2.3A.8R(1)(a) where, for example, the firm provides:

&)

2)

restricted advice on, and access to, a wide range of suitable financial
instruments including an appropriate number of financial instruments
from third party product providers having no close links with the firm;
or

restricted advice combined with:

(a) an offer to the client, at least on an annual basis, to assess the
continuing suitability of the financial instruments in which the
client has invested; or
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(b) another ongoing service that is likely to be of value to the client
such as advice about the suggested optimal asset allocation of
the client; or

(3) access, at a competitive price, to a wide range of financial instruments
that are likely to meet the needs of the client, including an appropriate
number of financial instruments from third party product providers
having no close links with the firm, together with either the provision
of added-value tools, such as objective information tools helping the
client to take investment decisions or enabling the client to monitor,
model and adjust the range of financial instruments in which they have
invested, or providing periodic reports of the performance and costs
and charges associated with the financial instruments.

[Note: article 11(2) of the MiFID Delegated Directive)

[Note: further guidance on this is contained in the FCA’s Finalised
Guidance on ‘Supervising retail investment advice: inducements and
conflicts of interest’ (FG14/1), available at:
https://www.fca.org.uk/publication/finalised-guidance/fg14-01.pdf]

Disclosure of payments or benefits received from, or paid to, third parties

R

R

R

(1)  Prior to the provision of the relevant service, the firm must disclose to
the client the information set out in COBS 2.3A.6R(2) and, where
applicable, COBS 2.3A.6R(4).

(2) For these purposes, minor non-monetary benefits may be described in
a generic way, but other non-monetary benefits received or paid by the
firm in connection with a service provided to the client must be priced
and disclosed separately.

[Note: article 11(5)(a) of the MiFID Delegated Directive]

Where a firm is unable to ascertain on an ex-ante basis the amount of any
payment or benefit to be received or paid, and instead discloses to the client
the method of calculating the relevant amount, the firm must also inform the
client of the exact amount of the payment or benefit received or paid on an
ex-post basis.

[Note: article 11(5)(b) of the MiFID Delegated Directive]

(1)  Where inducements are received by the firm on an ongoing basis in
relation to an investment service provided to a client, the firm must
inform, at least annually, that client about the actual amount of
payments or benefits received.

(2)  For these purposes, minor non-monetary benefits may be described in
a generic way.

[Note: article 11(5)(c) of the MiFID Delegated Directive]
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In implementing the requirements of COBS 2.3A.10R to COBS 2.3A.12R, a
firm must take into account the costs and charges rules set out in article
24(4)(c) of MiFID and article 50 of the MiFID Org Regulation (see COBS
6.1ZA.2. 7R to 6.1ZA.2.9R and 6.1ZA.2.10EU).

[Note: article 11(5) of the MiFID Delegated Directive]
Each firm involved in a distribution channel which provides an investment
service or ancillary service must comply with its obligations to make

disclosures to its clients.

[Note: article 11(5) of the MiFID Delegated Directive]

Inducements relating to the provision of independent advice, restricted advice and
portfolio management services to retail clients in the United Kingdom

R

R

(1)  This rule applies where a firm provides a retail client in the United
Kingdom with:

(a) independent advice; or
(b) restricted advice; or
(c) portfolio management services.

(2)  The firm must not accept any fees, commission, monetary or non-
monetary benefits which are paid or provided by:

(a) any third party; or

(b) aperson acting on behalf of a third party,

in relation to the provision of the relevant service to the client.
(3) Paragraph (2) does not apply to:

(a) acceptable minor non-monetary benefits (see COBS 2.3A.19R);
or

(b) third party research received in accordance with COBS 2.3B
(see COBS 2.3B.3R).

[Note: see articles 24(7)(b) and 24(8) of MiFID; article 12(2) of the MiFID
Delegated Directive]

Inducements relating to the provision of independent advice and portfolio
management services to retail clients outside the United Kingdom or to
professional clients

(1) This rule applies where a firm provides independent advice or
portfolio management services to:
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a retail client outside the United Kingdom; or

a professional client.

In relation to the provision of the relevant service to the client, the firm
must not:

(a)
(b)

accept and retain any fees, commission or monetary benefits; or

accept any non-monetary benefits other than acceptable minor
non-monetary benefits (see COBS 2.3A.19R) or third party
research received in accordance with COBS 2.3B (see COBS
2.3B.3R),

where these are paid or provided by any third party or a person acting
on behalf of a third party.

With regard to paragraph (2), the firm must:

(a)

(b)

(©

(d)

return to the client as soon as reasonably possible after receipt
any fees, commission or any monetary benefits paid or provided
by any third party or a person acting on behalf of a third party in
relation to the services provided to that client;

transfer in full to the client all fees, commission or monetary
benefits received from third parties in relation to the services
provided to the client;

establish and implement a policy to ensure that any fees,
commission or any monetary benefits paid or provided by any
third party or a person acting on behalf of a third party in
relation to the provision of the services to the client are allocated
and transferred to that client; and

inform the client about the fees, commission or any monetary
benefits transferred to them, such as through the periodic
reporting statements provided to the client.

[Note: articles 24(7)(b) and 24(8) of MiFID; article 12(1) and (2) of the
MiFID Delegated Directive]

SYSC 4.1 (General requirements) sets out further organisational
requirements relating to firms.

Fees, commission, and non-monetary benefits paid or provided by a person on
behalf of the client

G

Fees, commission or non-monetary benefits paid or provided by a person on
behalf of the client are acceptable only if that person is aware that such
payments have been made on that client’s behalf and the amount and
frequency of any payment is agreed between the client and the firm and not
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determined by a third party. This could be the case where:

ey

2)

a client pays a firm’s invoice directly or it is paid by an independent
third party who has no connection with the firm regarding the
investment service provided to the client and is acting only on the
instructions of the client; or

cases where the client negotiates a fee for a service provided by a firm
and pays that fee.

This would generally be the case for accountants or lawyers acting under a
clear payment instruction from the client or where a person is acting as a
mere conduit for the payment.

[Note: recital 75 to MiFID]

Acceptable minor non-monetary benefits

23A.19 R An acceptable minor non-monetary benefit is one which:

&)

2
3)

“)

&)

is clearly disclosed prior to the provision of the relevant service to the
client, which the firm may describe in a generic way (where
applicable, in accordance with article 11(5)(a) of the MiFID Delegated
Directive (see COBS 2.3A.10R));

is capable of enhancing the quality of service provided to the client;

is of a scale and nature that it could not be judged to impair the firm’s
compliance with its duty to act honestly, fairly and professionally in
the best interests of the client;

is reasonable, proportionate and of a scale that is unlikely to influence
the firm’s behaviour in any way that is detrimental to the interests of
the relevant client; and

consists of:

(a) information or documentation relating to a financial instrument
or an investment service, that is generic in nature or personalised
to reflect the circumstances of an individual client;

(b)  written material from a third party that is commissioned and paid
for by a corporate issuer or potential issuer to promote a new
issuance by the company, or where the third party firm is
contractually engaged and paid by the issuer to produce such
material on an ongoing basis, provided that the relationship is
clearly disclosed in the material and that the material is made
available at the same time to any firms wishing to receive it, or
to the general public;

(c) participation in conferences, seminars and other training events
on the benefits and features of a specific financial instrument or

Page 58 of 524



2.3A.20

G

(d)

(e)

()

FCA 2017/39

an investment service;

hospitality of a reasonable de minimis value, such as food and
drink during a business meeting or a conference, seminar or
other training events mentioned under paragraph (c);

research relating to an issue of shares, debentures, warrants or
certificates representing certain securities by an issuer, which
is:

) produced:
(A) prior to the issue being completed; and

(B) by a person that is providing underwriting or
placing services to the issuer on that issue; and

(i1) made available to prospective investors in the issue; or

research that is received so that the firm may evaluate the
research provider’s research service, provided that:

(1) it is received during a trial period that lasts no longer
than three months;

(i1) no monetary or non-monetary consideration is due
(whether during the trial period, before or after) to the
research provider for providing the research during the
trial period;

(i)  the trial period is not commenced with the research
provider within 12 months from the termination of an
arrangement for the provision of research (including any
previous trial period) with the research provider; and

(iv) the firm makes and retains a record of the dates of any
trial period accepted under this rule, as well as a record
of how the conditions in (i) to (iii) were satisfied for
each such trial period.

[Note: articles 24(7)(b) and 24(8) of MiFID; article 12(2) and (3) of the
MiFID Delegated Directive and article 72(3) of the MiFID Org Regulation)

COBS 2.3A.8R sets out the conditions to be met if a fee, commission or non-
monetary benefit is designed to enhance the quality of the service to a client.
Those conditions are also likely to be relevant to firms considering whether a
fee, commission or non-monetary benefit is capable of enhancing the quality
of the service to a client.

[Note: articles 24(7) and (8) of MiFID refer to minor non-monetary benefits
that are capable of enhancing the quality of service provided to the client]
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A non-monetary benefit that involves a third party allocating valuable
resources to the firm is not a minor non-monetary benefit and accordingly is
considered to impair compliance with the firm’s duty to act in the client’s
best interest.

[Note: recital 30 to the MiFID Delegated Directive)

For the purposes of COBS 2.3A.19R(4) and (5)(a), non-substantive material
or services consisting of short term market commentary on the latest
economic statistics or company results or information on upcoming releases
or events which are provided by a third party and which:

(1) contain only a brief unsubstantiated summary of the third party’s own
opinion on the information; and

(2) do not include any substantive analysis (e.g. where the third party
simply reiterates a view based on an existing recommendation or
substantive research),

can be deemed to be information relating to a financial instrument or
investment service of a scale and nature such that it constitutes an acceptable
minor non-monetary benefit.

[Note: recital 29 to the MiFID Delegated Directive]

Paying commission on non-advised sales of packaged products

G

E

G

The following guidance and evidential provisions provide examples of
arrangements the FCA believes will breach the client’s best interests rule if a
firm sells or arranges the sale of a packaged product for a retail client.

(1) If afirm is required to disclose commission (see COBS 6.4 (Disclosure
of charges, remuneration and commission)) to a client in relation to the
sale of a packaged product (other than in relation to arrangements
between firms that are in the same immediate group) the firm should
not enter into any of the following:

(a) volume overrides, if commission paid in respect of several
transactions is more than a simple multiple of the commission
payable in respect of one transaction of the same kind; and

(b)  an agreement to indemnify the payment of commission on terms
that would or might confer an additional financial benefit on the
recipient in the event of the commission becoming repayable.

(2) Contravention of (1) may be relied upon as tending to establish
contravention of COBS 2.3A.5R.

If a firm enters into an arrangement with another firm under which it makes

or receives a payment of commission in relation to the sale of a packaged
product that is increased in excess of the amount disclosed to the client, the
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firm is likely to have breached the rules on disclosure of charges,
remuneration and commission (see COBS 6.4) and, where applicable, the
rules on inducements in COBS 2.3A.6R(2) and (3), unless the increase is
attributable to an increase in the premiums or contributions payable by that
client.

Providing credit and other benefits to firms that advise retail clients on retail
investment products

G

E

The following guidance and evidential provisions provide examples of
arrangements the F'CA believes will breach the client’s best interests rule in
relation to a personal recommendation of a retail investment product to a
retail client.

(1)  This evidential provision applies in relation to a holding in, or the
provision of credit to, a firm which holds itself out as making personal
recommendations to retail clients on retail investment products,
except where the relevant transaction is between persons who are in
the same immediate group.

(2) A retail investment product provider should not take any step which
would result in it:

(a) having a direct or indirect holding of the capital or voting power
of a firmin (1); or

(b) providing credit to a firm in (1) (other than continuing to
facilitate the payment of an adviser charge or consultancy
charge where it is no longer payable by the retail client, as
described in COBS 6.1A.5G or COBS 6.1C.6G);

unless all the conditions in (4) are satisfied. A retail investment
product provider should also take reasonable steps to ensure that its
associates do not take any step which would result in it having a
holding as in (a) or providing credit as in (b).

(3) A firmin (1) should not take any step which would result in a retail
investment product provider having a holding as in (2)(a) or providing
credit as in (2)(b), unless all the conditions in (4) are satisfied.

(4) The conditions referred to in (2) and (3) are that:

(a) the holding is acquired, or credit is provided, on commercial
terms, that is terms objectively comparable to those on which an
independent person unconnected to a retail investment product
provider would, taking into account all relevant circumstances,
be willing to acquire the holding or provide credit;

(b) the firm (or, if applicable, each of the firms) taking the step has
reliable written evidence that (a) is satisfied;
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(c) there are no arrangements, in connection with the holding or
credit, relating to the channelling of business from the firm in (1)
to the retail investment product provider; and

(d) the retail investment product provider is not able, and none of its
associates is able, because of the holding or credit, to exercise
any influence over the personal recommendations made in
relation to retail investment products given by the firm.

(5) In this evidential provision, in applying (2) and (3) any holding of, or
credit provided by, a retail investment product provider’s associate is
to be regarded as held by, or provided by, that retail investment
product provider.

(6) Contravention of (2) or (3) may be relied upon as tending to establish
contravention of COBS 2.3A.15R.

Where a retail investment product provider, or its associate, provides credit
to a retail client of a firm making personal recommendations in relation to
retail investment products, this may create an indirect benefit for the firm
and, to the extent that this is relevant, the provider of retail investment
products may need to consider the examples in COBS 2.3A.27E as if it had
provided the credit to the firm.

In considering the compliance of arrangements between members of the
same immediate group with COBS 2.3A.15R, firms may wish to consider
the evidential provisions in COBS 2.3A.24E and COBS 2.3A.27E, to the
extent that these are relevant.

Guidance on inducements

G

A firm which fails to comply with the rules on inducements will not meet its
obligations in relation to conflicts of interest (see SYSC 10) or the obligation
to act honestly, professionally and fairly in accordance with the best interests
of its clients.

[Note: article 24(9) of MiFID]

A firm is unlikely to meet its obligations relating to best execution (see
COBS 11.2A), inducements (in this section), and conflicts of interest (see
SYSC 10) where it receives payment, remuneration or commission from
third parties (including those entities to whom or which it directs orders for
execution) in relation to the execution of client orders. Firms should also
have regard to the F'SA’s Guidance on the practice of ‘Payment for Order
Flow’.

[Note: for the FSA’s Guidance on the practice of ‘Payment for Order Flow’ see:
http://www.fca.org.uk/publication/finalised-guidance/fg12-13.pdf]
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Record keeping: inducements

R

G

R

A firm must hold evidence that any fees, commission or non-monetary
benefits paid or received by the firm are designed to enhance the quality of
the relevant service to the client by:

(1) keeping an internal list of all fees, commission and non-monetary
benefits received by the firm from a third party in relation to the
provision of the service; and

(2) recording how the fees, commission and non-monetary benefits paid
or received by the firm, or that the firm intends to use, enhance the
quality of the services provided to the relevant clients and the steps
taken in order not to impair the firm’s compliance with the duty to act
honestly, fairly and professionally in the best interests of the client.

[Note: article 11(4) of the MiFID Delegated Directive)

In relation to the MiFID business of a firm, article 72 and Annex 1 of the
MiFID Org Regulation also make provision for the keeping of records on
inducements.

[Note: article 72 and Annex 1 of the MiFID Org Regulation]

In relation to the equivalent business of a third country investment firm and
MiFID optional exemption business, information disclosed to the client in
accordance with COBS 2.3A.6R(2), (3) and (4) and COBS 2.3A.10R to
COBS 2.3A.12R must be retained in a medium that allows the storage of
information in a way accessible for future reference by the FCA, and in such
a form and manner that:

(1) the FCA is able to access it readily and to reconstitute each key stage
of the processing of each transaction;

(2) 1itis possible for any corrections or other amendments, and the
contents of the records prior to such corrections or amendments, to be
easily ascertained;

(3) itis not possible for the records otherwise to be manipulated or
altered;

(4) it can be exploited through information technology or any other
efficient method of exploitation when analysis of the data cannot be
easily carried out due to the volume and nature of the data; and

(5) the firm’s arrangements comply with the record keeping requirements
irrespective of the technology used.

After COBS 2.3A (Inducements relating to MiFID, equivalent third country or optional
exemption business) insert the following new sections COBS 2.3B (Inducements and
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research) and 2.3C (Research and execution services). All the text is new and is not

underlined.

2.3B

2.3B.1

2.3B.2

2.3B.3

2.3B.4

Inducements and research

Application

R

G

This section applies to a firm carrying on MiFID, equivalent third country or
optional exemption business.

(1) A firm providing independent advice, restricted advice or portfolio
management services to retail clients in the United Kingdom, or which
provides independent advice or portfolio management services to retail
clients outside the United Kingdom or to professional clients is
prohibited from receiving inducements (other than acceptable minor
non-monetary benefits) in relation to those services under COBS
2.3A.15R and COBS 2.3A.16R. Compliance with COBS 2.3B allows
such a firm to receive third party research without breaching that
prohibition.

(2) In addition, COBS 2.3B enables investment firms other than those in (1)
to receive research without subjecting it to an assessment under the
inducements rule in COBS 2.3A, as research acquired in accordance
with this section will not constitute an inducement.

Receiving third party research without it constituting an inducement

R

Third party research that is received by a firm providing investment services
or ancillary services to clients will not be an inducement under COBS
2.3A.5R, COBS 2.3A.15R or COBS 2.3A.16R if it is received in return for
either of the following:

(1) direct payments by the firm out of its own resources; or

(2) payments from a separate research payment account controlled by the
firm, provided that the firm meets the requirements in COBS 2.3B.4R
relating to the operation of the account.

[Note: article 13(1)(a) and (b)(excl. (i) — (iv)) of the MiFID Delegated
Directive]

Conditions relating to the operation of the research payment account

R

The requirements referred to in COBS 2.3B.3R(2) for the operation of a
research payment account are:

(1) the research payment account must only be funded by a specific
research charge to clients, which must:

(a) only be based on a research budget set by the firm for the
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purpose of establishing the amount needed for third party
research in respect of investment services rendered to its clients;
and

(b) not be linked to the volume or value of transactions executed on
behalf of clients;

(a)  the firm must set and regularly assess a research budget as an
internal administrative measure as part of establishing a research
payment account and agreeing the research charge with its
clients; and

(b)  the research budget must comply with COBS 2.3B.7R, COBS
2.3B.8R(2) and COBS 2.3B.11R;

the firm must be fully responsible for the research payment account;
and

the firm must regularly assess the quality of the research purchased,
based on robust quality criteria, and its ability to contribute to better
investment decisions for the clients who pay the research charge.

[Note: article 13(1)(b)(i-iv) and (2)(a) and (b) of the MiFID Delegated
Directive]

A firm using a research payment account must provide the following
information to clients:

ey

2)

before the provision of an investment service or ancillary service to
clients, information about the budgeted amount for research and the
amount of the estimated research charge for each of them; and

annual information on the total costs that each of them has incurred for
third party research.

[Note: article 13(1) second subparagraph of the MiFID Delegated Directive]

In accordance with Principle 7 (communications with clients), a firm should
inform clients in the annual information in COBS 2.3B.5R(2) that they are
entitled to request the information set out in COBS 2.3B.20R(1).

A firm must ensure that:

ey

2)

the total amount of research charges collected from clients under
COBS 2.3B.4R(1) does not exceed the research budget established
under COBS 2.3B.4R(2) (and, where relevant, amended under COBS
2.3B.8R(2)); and

the research budget and research payment account are not used to fund
research generated internally by the firm itself.

[Note: article 13(4) and (6) of the MiFID Delegated Directive]
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(1) A firm must agree with clients, in the firm’s investment management
agreement or general terms of business:

(a)  the research charge as budgeted by the firm; and

(b)  the frequency with which the specific research charge will be
deducted from the resources of the client over the year.

(2) A firm must not increase its research budget unless it has provided, in
advance, clear information to relevant clients about such intended
increases.

(3) If there is a surplus in a research payment account at the end of a
period, the firm must have a process to:

(a)  rebate those funds to relevant clients; or

(b)  offset it against the research budget and charge for relevant
clients calculated for the following period.

[Note: article 13(5) of the MiFID Delegated Directive]

4 In calculating a rebate or offset as set out in (3), a firm must take
reasonable steps to maintain a fair allocation of costs between clients.

Information on increases in the research budget under COBS 2.3B.8R(2)
should be provided to relevant clients in good time before such increases are
to take effect.

A firm that operates arrangements for collecting research charges by
deducting charges from those clients’ resources should ensure that those
arrangements comply with CASS 8 (Mandates), as applicable.

Governance and oversight of research payment accounts

R

For the purposes of COBS 2.3B.4R(2), a firm must ensure that:

(1) the research budget is managed solely by the firm and is based on a
reasonable assessment of the need for third party research;

2) the allocation of the research budget to purchase third party research
is subject to appropriate controls and senior management oversight to
ensure it is managed and used in the best interests of the firm’s
clients; and

3) the controls under (2) include a clear audit trail of:
(a) payments made to