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[Editor’s note: This instrument is made immediately after the Markets and Organisational
Requirements (MiFID 2) Instrument 2017. The text in this instrument therefore takes into
account the changes to the Handbook made by the Markets and Organisational Requirements
(MiFID 2) Instrument 2017.]

CONDUCT, PERIMETER GUIDANCE AND MISCELLANEOUS PROVISIONS
(MiFID 2) INSTRUMENT 2017

Powers exercised
A. The Financial Conduct Authority makes this instrument in the exercise of:

(1) the following powers and related provisions in the Financial Services and
Markets Act 2000 (“the Act”):

(a) section 64A (Rules of conduct);

(b) section 69 (Statement of policy);

(©) section 73A (Part 6 Rules);

(d) section 84 (Matters which may be dealt with by prospectus rules);

(e) section 89A (Transparency rules);

® section 96 (Obligations of issuers of listed securities);

(2) section 137A (The FCA’s general rules);

(h) section 137B (FCA general rules: clients’ money, right to rescind etc);

@) section 137H (General rules about remuneration);

() section 137R (Financial promotion rules);

(k) section 137T (General supplementary powers);

) section 138C (Evidential provisions);

(m)  section 138D (Action for damages);

(n) section 138N (Temporary product intervention rules: statement of
policy);

(0) section 139A (Power of the FCA to give guidance);

(p) section 226 (Compulsory jurisdiction);

(@ section 247 (Trust scheme rules);

(r) section 248 (Scheme particulars rules);

(s) section 2611 (Contractual scheme rules);

t) section 261J (Contractual scheme particulars rules);

(u) section 293 (Power to make notification rules in respect of recognised
bodies);

) paragraph 23 (Fees) of Part 3 (Penalties and Fees) of Schedule 1ZA
(The Financial Conduct Authority);

(w)  paragraph 19 (Establishment) of Schedule 3 (EEA Passport Rights);

(%) paragraph 20 (Services) of Schedule 3 (EEA Passport Rights); and

(y) sub-paragraphs (1), (3) and (4) of paragraph 13 (FCA’s rules) of
Schedule 17 (The Ombudsman Scheme);

(2) regulation 6(1) of the Open-Ended Investment Companies Regulations 2001,
(S12001/1228);
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paragraph 15 (Record-keeping and reporting requirements relating to relevant
complaints) of the Financial Services and Markets Act 2000 (Transitional
Provisions) (Ombudsman Scheme and Complaints Scheme) Order 2001, (SI
2001/2326);

paragraph 9 (Record-keeping and reporting requirements relating to relevant
transitional complaints) of the Financial Services and Markets Act 2000
(Transitional Provisions) (Complaints relating to General Insurance and
Mortgages) Order 2004, (SI 2004/454);

the power in regulation 11 of the Financial Services and Markets Act 2000
(Recognition Requirements for Investment Exchanges and Clearing Houses)
Regulations 2001/995, as inserted by the Financial Services and Markets Act
2000 (Markets in Financial Instruments) Regulations 2017, (SI12017/701);

the powers of direction, guidance and related provisions in or under the
following provisions of the Financial Services and Markets Act 2000 (Markets
in Financial Instruments) Regulations 2017, (SI 2017/701):

(a) regulation 27 (Power to require information);

(b) paragraph 7 of Schedule 1 (Guidance);

(c)  paragraph 8 of Schedule 1 (Reporting requirements);

(d)  paragraph 14 of Schedule 1 (Statements of policy); and

(e)  paragraph 22 of Schedule 1 (Application of Part 26 of the Act);

the powers of direction, guidance and related provisions in or under the
following provisions in or under the following provisions of the Data
Reporting Services Regulations 2017, (S12017/699):

(a) regulation 20 (Guidance);

(b) regulation 21 (Reporting requirements);

(c) regulation 27 (Statement of policy); and

(d) regulation 37 (Application of Part 26 of the Act); and

the other rule and guidance making powers listed in Schedule 4 (Powers
exercised) to the General Provisions of the Handbook.

B. The rule-making powers listed above are specified for the purpose of section 138G(2)
(Rule-making instruments) of the Act.

Commencement

C. Save for the provisions set out in (1) to (5), this instrument comes into force on 3

January 2018, immediately after those parts of the Markets and Organisational
Requirements (MiFID 2) Instrument 2017 which also come into force on the same

day:

Y]

GEN TP 1.3 in Annex E (General provisions), which relates to the making of
notifications and applications and the undertaking of administrative
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procedures in relation to MiFID, equivalent third country or optional
exemption business to be carried on from 3 January 2018, which comes into

force on 3 July 2017;

(2) MAR 10.4.1G and MAR 10.4.11G, which relates to provision of position limit

reports to the FCA, which come into force on 3 July 2017,

3) SUP 17A2.1AG and SUP 17A.2.1BG, which relates to provision of reference

data to the FCA, which come into force on 3 July 2017;

4) SUP 12.7.1R in Annex J (Supervision manual), which relates to the
appointment of appointed representatives and tied agents, which comes into

force on 3 July 2017; and

%) DEPP in Annex K (Decision Procedure and Penalties Manual), which comes

into force on 3 July 2017.

Amendments to the Handbook

D.

The modules of the FCA’s Handbook of rules and guidance listed in column (1)
below are amended in accordance with the Annexes in this instrument listed in

column (2) below.

(D (2
Principles for Businesses (PRIN) Annex A
Senior Management Arrangements, Systems and Controls Annex B
sourcebook (SYSC)
The Fit and Proper test for Approved Persons and specified Annex C
significant-harm functions (FIT)
Training and Competence (TC) Annex D
General Provisions (GEN) Annex E
Conduct of Business sourcebook (COBS) Annex F
Banking: Conduct of Business sourcebook (BCOBS) Annex G
Client Assets sourcebook (CASS) Annex H
Market Conduct sourcebook (MAR) Annex |
Supervision manual (SUP) Annex J
Decision Procedure and Penalties manual (DEPP) Annex K
Dispute Resolution: Complaints sourcebook (DISP) Annex L
Collective Investment Schemes sourcebook (COLL) Annex M
Investment Funds sourcebook (FUND) Annex N
Professional Firms sourcebook (PROF) Annex O
Recognised Investment Exchanges sourcebook (REC) Annex P
Listing Rules sourcebook (LR) Annex Q
Prospectus Rules sourcebook (PR) Annex R
Disclosure Guidance and Transparency Rules sourcebook (DTR) Annex S

Making the Product Intervention and Product Governance sourcebook (PROD)
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E. The Financial Conduct Authority makes the rules and gives the guidance in Annex T
to this instrument.

Amendments to material outside the Handbook

F. The Perimeter Guidance manual (PERG) is amended in accordance with Annex U to
this instrument.

Notes

G. In the Annexes to this instrument, the notes (indicated by “Note:”) are included for
the convenience of readers but do not form part of the legislative text.

European Union Legislation

H. Although European Union legislation is reproduced in this instrument, only European
Union legislation reproduced in the electronic Official Journal of the European Union
is deemed authentic.

Citation

I This instrument may be cited as the Conduct, Perimeter Guidance and Miscellaneous

Provisions (MiFID 2) Instrument 2017.

By order of the Board
30 June 2017
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Annex A

Amendments to the Principles for Business (PRIN)

In this Annex, underlining indicates new text and striking through indicates deleted text.

1 Introduction

1.1 Application and purpose

1 Annex Non-designated investment business - clients that a firm may treat as an
1R eligible counterparty for the purposes of PRIN

1.2 A firm may classify a client (other than another firm, regulated collective
investment scheme, or an overseas financial services institution) as an
eligible counterparty for the purposes of PRIN under 1.1(7) if:

(1) | the client at the time he is classified is one of the following:

(©) atocal-authority-orpublic-authority: [deleted]
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Amendments to the Senior Management Arrangements, Systems and Controls
sourcebook (SYSC)

In this Annex, underlining indicates new text and striking through indicates deleted text.

1.1A

1 Annex
1

Application and purpose

Application

Detailed application of SYSC

Table A: Application of the common platform requirements in SYSC 4 to SYSC

10

Provision

SYSC 5

COLUMN A

Application to
a common
platform firm
other than to a
UCITS
investment
firm

COLUMN A+

Application to
a UCITS
management
company

COLUMN
A++

Application
to a full-
scope UK
AIFM of an
authorised
AIF

COLUMN
B

Applicatio
n to all
other firms
apart from
insurers,
managing
agents, the
Society,
full-scope
UK
AIFMs of
unauthoris
ed AIFs,
MiFID
optional
exemption
firms and
third
country
firms
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SYSC 5.1.5AG
SYSC 5.1.5AAR | Rule Not applicable | Not Rule
save in relation | applicable applicable
toa UCITS to the
investment ﬁnch of
firm and its -
MiFID a
business nconung
EEA firm
in relation
to its
MIFID
business
Other
irms:
Not
applicable
SYSC 5.1.5ABR Rule Not applicable | Not Rule
save in relation | applicable applicable
toa UCITS to the
investment Mh of
firm and its -
MiFID a
business nconung
EEA firm
in relation
to its
MiFID
business
Other
irms:
Not
applicable
SYSC 5.1.5ACG Guidance Not applicable | Not Guidance
save in relation | applicable applicable
to a UCITS to the
investment branch of
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firm and its an
MiFID incoming
business EEA firm
in relation
to its
MiFID
business
Other
irms:
Not
applicable
SYSC 5.1.5ADG | Guidance Not applicable | Not Guidance
save in relation | applicable applicable
toa UCITS to the
investment branch of
firm and its an
MiFID incoming
business EEA firm
in relation
to its
MiFID
business
Other
irms:
Not
applicable
SYSC 5.1.5AEG Guidance Not applicable | Not Guidance
save in relation | applicable applicable
toa UCITS to the
investment ﬁnch of
firm and its -
MiFID a
business Inconung
EEA firm
in relation
to its
MiFID
business
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Other
rms:

Not

applicable

Provision SYSC
10

COLUMN A
Application to
a common
platform firm
other than to a
UCITS
investment
firm

COLUMN A+
Application to
a UCITS
management
company

COLUMN
A++
Application
to a full-
scope UK
AIFM of an
authorised
AIF

COLUMN
B
Applicatio
n to all
other firms
apart from
insurers,
managing
agents the
Society,
full-scope
UK
AIFMs of
unauthoris
ed AIFs,
article 3
MiFID
firms and
third
country
firms

SYSC 10.1.4R

Not applicable

Rule

Not
applicable

Guidance
— but
applies as
arule in
relation to
the
production
or
arrangeme
nt of
investment
research i
accordanc
cwith
€OBS
122, or
the
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production
or
disseminat
ion of
non-
independe
nt
research,
in
accordanc
e with
COBS
23 12.2

SYSC 10.1.6R

Not applicable

Rule

Not
applicable

Guidance
— but
applies as
arule in
relation to
the
production
or
arrangeme
nt of
investment
research i
accordanc
cwith
€OBS
122, or
the
production
or
disseminat
ion of
non-
independe
nt
research,
in
accordanc
e with
COBS
23 12.2

SYSC 10.1.10R

Not applicable

Rule

Not

Guidance
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applicable

— but
applies as
arule in
relation to
the
production
or
arrangeme
nt of
investment
research in
acecordane
e-with
COBS
122, or
the
production
or
disseminat
ion of
non-
independe
nt
research,
in
accordanc
e with
COBS
23 12.2

SYSC 10.1.11R

Not applicable | Rule

Not
applicable

Guidance
— but
applies as
arule in
relation to
the
production
or
arrangeme
nt of
investment
research in
acecordane
e-with
COBS
122, or
the
production
or
disseminat
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ion of
non-
independe
nt
research,
in
accordanc
e with
COBS
23 12.2

Table B: Application of the common platform requirements in SYSC 4 to 10 to
MiFID optional exemption firms and third country firms

Provision COLUMN A COLUMN B
MiFID optional exemption Third country firms
firms
SYSC S
SYSC 5.1.5AG
SYSC 5.1.5AAR | Not applicable Rule
SYSC 5.1.5ABR Not applicable Rule
SYSC5.1.5ACG | Not applicable Guidance
SYSC5.1.5ADG | Not applicable Guidance
SYSC5.1.5AEG | Not applicable Guidance

SYSC 10

SYSC 10.1.4R

Rule

Guidance — but applies as a
rule in relation to the
production or arrangement of
investment research, or the
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production or dissemination
of non-independent research,
in accordance with COBS
12.2

SYSC 10.1.6R

Rule

Guidance — but applies as a
rule in relation to the
production or arrangement of
investment research, or the
production or dissemination
of non-independent research,
in accordance with COBS
12.2

SYSC 10.1.10R

Rule

Guidance — but applies as a
rule in relation to the
production or arrangement of
investment research, or the
production or dissemination
of non-independent research,
in accordance with COBS
12.2

SYSC 10.1.11R

Rule

Guidance — but applies as a
rule in relation to the
production or arrangement of
investment research, or the
production or dissemination
of non-independent research,
in accordance with COBS
12.2

Employees, agents and other relevant persons

Skills, knowledge and expertise

Application to a common platform firm

G For a common platform firm:

ey

(2) the rules and guidance apply as set out in the table below:
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Subject

Applicable rule or guidance

Competent employees rule,

knowledge and competence and

SYSC 5.1.2G to SYSC 5.1.5AG,
SYSC 5.1.5AAR, SYSC 5.1.5ABR,

Segregation segregation of
functions

SYSC 5.1.5ACG to SYSC
5.1.5AEG, SYSC5.1.7R, SYSC
5.1.8G to SYSC 5.1.11G

Segregation-of funetions Competent employees rule

G

If a firm requires employees who are not subject to a qualification
requirement in 7C to pass a relevant examination from the list of
recommended-examinations appropriate qualifications maintained by the

FEinanetal Skills Partnership F'CA, or for the purposes of meeting its

obligations under SYSC 5.1.5ABR, the FCA will take that into account

when assessing whether the firm has ensured that the employee satisfies the
knowledge component of the competent employees rule.

Knowledge and competence

5.1.5AA R

SYSC 5.1.5ABR applies to a common platform firm and a third country

firm:

@) in relation to its MiFID or equivalent third country business;

2) in respect of any natural persons (“relevant individuals”) who, on

behalf of the firm:

(a) make personal recommendations to clients in relation to

financial instruments or structured deposits; or

(b) provide information to retail clients or professional clients

about financial instruments, structured deposits, investment

services or ancillary services; or

who are otherwise responsible for the supervision of a relevant

individual who has not acquired the necessary knowledge and

competence to act in a capacity prescribed in (a) or (b).

[Note: article 25(1) of MiFID]
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5.1.5AB R A firm must ensure, and be able to demonstrate to the F'CA, at the FCA’s
request, that any relevant individuals possess the necessary knowledge and
competence so as to ensure that the firm is able to meet its obligations
under:

(1) those rules which implement articles 24 and 25 of MiFID (including
those rules which implement related provisions under the MiFID
Delegated Directive); and

(2) related provisions of the MiFID Org Regulation.

[Note: article 25(1) of MiFID]

5.1.5AC

(@

The rules which implement articles 24 and 25 of MiFID can be found in
COBS and PROD and are identified with a ‘Note:’.

5.1.5AD

(@

ESMA has issued guidelines specifying the criteria for the assessment of
knowledge and competence for the purposes of SYSC 5.1.5ABR. The
ESMA guidelines can be found at
https://www.esma.europa.eu/document/guidelines-assessment-knowledge-
and-competence.

5.1.5AE

I

(1) The FCA expects a firm to act consistently with the ESMA guidelines
referred to in SYSC 5.1.5ADG in relation to its MiFID or equivalent
third country business.

(2) The FCA is required to publish various information on its website in
relation to firms’ assessment of relevant individuals’ knowledge and
competence. That information can be found at

[Editor’s note: The content of the link to follow -
https://www.fca.org.uk/firms/training-competence ].

(3) A firmto which the Training and Competence sourcebook (7C)
applies may satisfy its knowledge and competence obligations under
SYSC 5.1.5ABR in relation to a relevant individual by way of
compliance with its obligations in TC.

Segregation of functions

5.1.6 R
10 Conflicts of interest
10.1 Application

Application of conflicts of interest rules to non-common platform firms when
producing investment research or non-independent research
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The rules relating to:

(1) types of conflict (see SYSC 10.1.4R);

(2) records of conflicts (see SYSC 10.1.6R); and

(3)  conflicts of interest policies (see SYSC 10.1.10R and SYSC 10.1.11R);

also apply to a firm which is not a common platform firm when it produces,
or arranges for the production of, investment research that is intended or
likely to be subsequently disseminated to clients of the firm or to the public
inacecordance-with-€COBS122, and when it produces or disseminates non-
independent research , in accordance with COBS 123 12.2.

After SYSC 10 (Conflicts of interest) insert the following new chapter. All the text is new
and is not underlined.

10A

10A.1

10A.1.1

Recording telephone conversations and electronic communications

Application

Application

R Subject to the exemptions in SYSC 10A.1.4R, this chapter applies to a firm:

(1) that is a:
(a) UK MiFID investment firm; or
(b)  full-scope UK AIFM; or
() small authorised UK AIFM or residual CIS operator; or
(d) incoming EEA AIFM; or
(e) UCITS management company; or

(f) MiFID optional exemption firm, performing activities
covered by the exemption; or

(2) EEA MiFID investment firm; or
(h) third country investment firm; or

(1) that carries on activities referred to in the general application
rule related to:
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(1) commodity futures; or
(i1) commodity options; or
(ii1) contracts for differences related to an underlying

commodity; or

(iv) other futures or contracts for differences which are
not related to commodities, financial instruments or
cash,

which are not MiFID or equivalent third country business
and energy market activity or oil market activity, but
excluding the following firms:

(v) a depositary when acting as such; and

(vi) an authorised professional firm with respect to its
non-mainstream regulated activities; or

that carries on energy market activity or oil market activity;
and

(2) that carries out any of the following activities, in investments that are
financial instruments:

(a)
(b)
(c)
(d)
(e)

()

€y

arranging (bringing about) deals in investments;
dealing in investments as agent,

dealing in investments as principal,

managing investments,

managing a UCITS to the extent that this comprises the
function of investment management referred to in Annex II
of the UCITS Directive;

managing an AIF to the extent that this comprises the
function of portfolio management referred to in Annex I of
the AIFMD;

establishing, operating or winding up a collective investment
scheme to the extent that this comprises scheme management
activity,

only with respect to a firm’s activities carried on from an
establishment (including a branch) maintained by the firm in the
United Kingdom.

[Note: article 16(7) and 16(11) of MiFID)]
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G  Where this chapter applies to a third country investment firm, it applies in

R

R

conjunction with GEN 2.2.22AR, to ensure that such firms are not treated in
a more favourable way than an EEA firm.

For a firm in SYSC 10A.1.1R(1) (other than a MiFID investment firm or a
third country investment firm) MiFIR, and any EU Regulation adopted under
MiFIR or MiFID, apply to the extent relevant to the subject matter of this
chapter as if it were a MiFID investment firm providing investment services

or performing investment activities in accordance with article 16(7) of
MiFID.

This chapter does not apply to the carrying on of:

(1) activities between operators and depositaries, of the same fund
(when acting in that capacity); or

(2) energy market activity and oil market activity which is not MiFID or
equivalent third country business but which, if the firm carrying it on
were not authorised, would not be a regulated activity because of
article 16 of the Regulated Activities Order (Dealing in contractually
based investments) or article 22 of the Regulated Activities Order
(Deals with or through authorised persons etc.); or

3) any activity referred to in SYSC 10A.1.1R(2), to the extent that it is
carried out by a firm that is not a MiFID investment firm, MiFID
optional exemption firm or third country investment firm, in financial
instruments that are not:

(a) admitted to trading on a trading venue; or
(b) traded on a trading venue; or

(©) instruments for which a request has been made for admission
to trading on a trading venue; or

(d) instruments covered by paragraph (a), (b) or (c), but the price
or value of which depends on, or has an effect on, the price or
value of a financial instrument referred to in those
paragraphs; or

4) activities which comprise:

(a) underwriting of financial instruments on a firm commitment
basis; or

(b) placing of financial instruments with or without a firm
commitment basis,

within the meaning of section A(6) or A(7) of Annex 1 of MiFID.

(5) ancillary services.
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G  Firms should refer to article 76 of the MiFID Org Regulation, which

contains additional requirements on recording of telephone conversations or
electronic communications, in addition to this chapter.

Obligations for telephone and electronic communications

R A firm must take all reasonable steps to record telephone conversations, and

keep a copy of electronic communications, that relate to the activities in
financial instruments referred to in SYSC 10A.1.1R(2) (and that are not
excluded by SYSC 10A.1.4R), and that are made with, sent from, or received
on, equipment:

(1) provided by the firm to an employee or contractor; or

(2) the use of which by an employee or contractor has been accepted or
permitted by the firm.

[Note: article 16(7) of MiFID, third subparagraph]

A firm must take all reasonable steps to prevent an employee or contractor
from making, sending, or receiving relevant telephone conversations and
electronic communications on privately-owned equipment which the firm is
unable to record or copy.

[Note: article 16(7) of MiFID, eighth subparagraph]

The telephone conversations and electronic communications referred to in
SYSC 10A.1.6R include those that are intended to result in the performance
of the activities in financial instruments referred to in SYSC 10A.1.1R(2),
even if those conversations or communications do not in fact result in the
performance of such activities.

[Note: article 16(7) of MiFID, second subparagraph]|

A MiFID optional exemption firm that provides services solely or mainly to
retail clients is not required to comply with the requirements of SYSC
10A.1.6R, SYSC 10A.1.7R and SYSC 10A.1.11R in relation to telephone

conversations, subject to compliance with the following requirements:

(1) a telephone conversation that would be subject to SYSC 10A.1.6R
must be recorded instead using a written minute or note; and

2) the minute or note must include all relevant, and at least the
following, information:

(a) date and time of the conversation;
(b) identity of the individual participants in the conversation;

(©) initiator of the conversation; and
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(d) relevant information about the client order, including the
price, volume, type of order and when it will be transmitted
or executed.

A MiFID optional exemption firm that chooses to take advantage of the
provisions in SYSC 10A.1.9R should set out its decision in its recording
policy. Further, any minute or note made in accordance with SYSC
10A.1.9R should contain all relevant substantive details of the conversation,
as well as the information set out in SYSC 10A.1.9R(4)(a)-(d). MiFID
optional exemption firms should note that the effect of SYSC 10A.1.3R is to
require their compliance, as relevant, with article 76 of the MiFID Org
Regulation, including that records must be:

(1) stored in a durable medium which allows them to be replayed or
copied; and

2) retained in a format that does not allow the original record to be
altered or deleted.

Notification

10A.1.11 R

10A.1.12 G

A firm must notify new and existing clients that telephone communications
or conversations between the firm and its clients that result or may result in
activities in financial instruments referred to in SYSC 10A.1.1R(2) (and that
are not excluded by SYSC 10A.1.4R) will be recorded. The notification must
be made before the provision of any investment services to new and existing
clients.

[Note: article 16(7) of MiFID, fourth subparagraph]

A notification referred to in SYSC 10A.1.11R is only required to be made by
the firm once, at the following times:

(1) to a new client prior to the provision of any investment services; and

(2) to an existing client prior to the provision of any investment services
following:

(a) the commencement of these rules; or

(b) the firm otherwise becoming subject to these rules, after the
date of commencement.

[Note: article 16(7) of MiFID, fifth subparagraph]

Obligation for other communications

10A.1.13 R

Client instructions given otherwise than by telephone must be made in a
durable medium such as by mail, faxes, emails or documentation of client
instructions issued at meetings. In particular, the content of relevant face-to-
face conversations with a client may be recorded by using written minutes or
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notes.
[Note: article 16(7) of MiFID, seventh subparagraph]
Record-keeping
10A.1.14 R The records kept in accordance with this chapter must be:
(1) provided by the firm to the client involved upon request; and

(2)  kept for a period of five years and, where requested by the FCA, for a
period of up to seven years.

[Note: article 16(7) of MiFID, ninth subparagraph]

Insert the following new row in SYSC Sch 1 (Record keeping requirements) in numerical

order.

Sch 1 Record keeping requirements
Sch 1.2G
Handbook Subject of Contents of When record Retention period
reference record record must be made
SYSC 10.1.6R
SYSC Telephone Those At the time of the | Five years from
10A.1.6R conversations activities in conversation or the date of the
and electronic financial communication conversation or
communications | instruments communication
in relation to unless the FCA
stipulated requests a period
activities in of seven years
financial
instruments (see
SYSC 10A.1.1R)
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Annex C

Amendments to the Fit and Proper test for Approved Persons and specified significant-

harm functions (FIT)

In this Annex, underlining indicates new text and striking through indicates deleted text.

1 General

1.2 Introduction

1.2.4A G ) Under Article 5 21(1)(d) of the MiFID fmplementingDirective Org
Regulation and articles 34+ 34 and 32 35 of MiFID, the requirement

to employ personnel with the knowledge, skills and expertise
necessary for the discharge of the responsibilities allocated to them is
reserved to the firm’s Home State. Therefore, in assessing the fitness

and propriety of:

&+ a person to perform a controlled function; or
(@

e a certification employee;

(b)

solely in relation to the MiFID business of an incoming EEA firm,

the aeppropriateregulator FCA will not have regard to that person’s
competence and capability.

2 Where the eontrelledfunetion function relates to:

@

matters outside the scope of MiFID, for example #onrey
launderingresponsibilities(see-CHEH)-er activities related to

a specified benchmark (see the benchmark submission
function (CF 40), the benchmark administration function (and

CF 50) ;5 and the benchmark submission and administration
FCA-specified significant-harm functions (see SYSC 5.2.33R)
s orte

business outside the scope of the MiFID business of an
incoming EEA firm, for example insurance mediation
activities in relation to life policies 5, or

matters within the responsibility of the FCA as the Host State
regulator, for example money laundering responsibilities (see
the money laundering reporting function (CF11 and SMF17))
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or (3) below;

the FCA will have regard to a eandidate’s person’s competence and
capability as well as his their honesty, integrity, reputation and
financial soundness.

The FCA will have regard to a natural person’s competence and
capability to the extent they give a personal recommendation or
information about financial instruments, structured deposits,
investment services or ancillary services on behalf of a UK branch
of:

(a) an investment firm authorised under MiFID;

(b) an AIFM investment firm carrying out activities under article
6(4) of the AIFMD (provision of additional services);

©) a UCITS investment firm carrying out activities under article
6(3) of the UCITS Directive (provision of additional
services); or

(d) a credit institution.

(3) is the result of the combined effect of articles 25(1) (Assessment
of suitability and appropriateness and reporting to clients) and 35(8)
(Establishment of a branch) of MiFID.

(1) to (4) are also relevant to the matters an EEA relevant authorised
person should take into account when assessing any staff being
assessed under FIT. Where, under (1) to (4):

(@ the FCA will have regard to a person’s competence and
capability, so should a firm when assessing any staff being
assessed under FIT; and

(b) the FCA will not have regard to a person’s competence and
capability, a firm need not do so either when assessing any
staff being assessed under FIT.
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Annex D

Amendments to the Training and Competence sourcebook (TC)

In this Annex, underlining indicates new text and striking through indicates deleted text,
unless indicated otherwise.

1 Application and Purpose
1.1 Who, what and where?
Who and what?
1.1.1 R
1.1.1A R The application of this sourcebook is modified for a MiFID investment

firm and a third country investment firm by the provisions in 7C 4.1 where

its employee carries on an activity in 7C App 1 which is also an activity in
TC 4.1.2R.

1.1.1B G  ESMA has issued guidelines specifying criteria for the assessment of
knowledge and competence. The ESMA guidelines can be found at
https://www.esma.europa.eu/document/guidelines-assessment-knowledge-
and-competence.
Purpose
1.1.3 G  The competent employees rule is the main Handbook requirement relating

to the competence of employees. The purpose of this sourcebook is to
support the FCA’s supervisory function by supplementing the competent
employees rule for retail activities.

Insert the following new chapter after TC 3 (Record keeping). All the text is new and is not

underlined.
4 Specified modified requirements
4.1 Specified requirements for MiFID investment firms and for third country

investment firms

4.1.1 R

For a firm in relation to its MiFID or equivalent third country business the
rules set out in column 1 of the table in 7C 4.1.4R below are amended as
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set out in column 2.

In this section, references to relevant individuals are natural persons who,
on behalf of the firm:

(1) make personal recommendations to retail clients in relation to
financial instruments ; or

(2) provide information to retail clients about financial instruments,
investment services or ancillary services; or

who are otherwise responsible for the supervision of a relevant individual
who has not acquired the necessary knowledge and competence to act in a
capacity prescribed in (1) or (2).

References in TC 4.1.4R to a relevant individual’s knowledge and
competence are to the knowledge and competence necessary to ensure that
the firm, on behalf of which the relevant individual acts, is able to meet its
obligations under:

(1) those rules which implement articles 24 and 25 of MiFID (including
those rules which implement related provisions under the MiFID
Delegated Directive); and

(2) related provisions of the MiFID Org Regulation.

Unless the context requires otherwise the rules in column 1 of the table are
amended as set out in column 2:

Column 1 Column 2
Relevant rule Amendments
TC 2.1.1R(1) Insert the following at the end of 7C 2.1.1R(1):

“In addition, a firm must not assess a relevant
individual as competent unless the firm has
satisfied itself that the relevant individual
possesses the knowledge and competence to
enable the firm to meet its obligations under SYSC
5.1.5ABR. This means that the relevant individual
has also:

(a) obtained appropriate experience which means
that the relevant individual has successfully
demonstrated the ability to carry on the activities
through previous work experience. This work
must have been performed, on a full-time
equivalent basis, for a minimum period of 6
months; and

(b) attained an appropriate qualification which
means a qualification or other test or training
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course that meets the criteria set out by the ESMA
guidelines.

The level of knowledge and competence needed to
fulfil the firm’s obligations reflects the scope and
degree of the activities, as described in 7C 4.1.2R
above, carried out by the relevant individual.”

TC 2.1.2R

The provision is amended by adding after 7C
2.1.2R:

“A relevant individual, who has not acquired the
necessary knowledge or competence to carry out
the activities in 7C 4.1.2R above, cannot provide
those activities under supervision for a period
exceeding 48 months.”

TC 2.1.5R(1)

The provision is amended by adding after 7C
2.1.5R:

“Where a relevant individual has not acquired the
necessary knowledge and competence to carry out
the activities described in 7C 4.1.2R above:

(a) the firm must ensure that the individual
supervising the relevant individual:

(1) has been assessed as competent to
provide such personal recommendation or
information;

(i1) has the necessary skills and resources
to act as a competent supervisor; and

(iii) takes responsibility for the personal
recommendation or information, referred
to in 7C 4.1.2R above, provided by the
relevant individual under supervision as if
the supervisor is providing the personal
recommendation including any suitability
report (COBS 9) or information; and

(b) the firm must ensure that the supervision
provided to a relevant individual is tailored to the
services provided by the individual.”

Rules in this section relate to the requirements in SYSC 5.1.5ABR.

For relevant individuals of an incoming EEA firm, with an establishment
maintained by that firm (or its appointed representative) in the United
Kingdom, the matters covered by SYSC 5.1.5ABR are matters reserved for
the United Kingdom as the Host State regulator.
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App 2.1 TCs Territorial Scope subject to the limitation in TC Appendix 3
App
2.1.1R
UK domestic firm Incoming EEA firm | Overseas firm (other
than an incoming
EEA firm)
MiFID business and | TC applies in respect | TC does not apply TC applies in respect

equivalent third
country business

of employees who
carry on activities
from an
establishment
maintained by the
firm (or its appointed
representative) in the
United Kingdom

and

FCalsoapphies
msofaras if an
activity is carried on
from an
establishment
maintained by the
firm (or its appointed
representative ofr,
where applicable, its
tied agent) in, and
within the territory
of, another EEA
State, TC applies
although matters
which would
otherwise be covered
by SYSC 5.1.5ABR
are matters reserved
for the Host State

regulator

of employees who
carry on activities
from an
establishment
maintained by the
firm (or its appointed
representative) in the
United Kingdom
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TP 1 Designated Investment Business: Assessments of competence before
commencement

1.1 R [ (1)

1.1A G | Notwithstanding 7C TP1 1.1R, a firm that is subject to SYSC 5.1.5ABR in

respect of such an employee should have regard to the guidelines ESMA has
issued specifying the criteria for the assessment of knowledge and
competence. The ESMA guidelines can be found at
https://www.esma.europa.eu/document/guidelines-assessment-knowledge-
and-competence.
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Annex E
Amendments to the General Provisions (GEN)

In this Annex, underlining indicates new text.

1 FCA approval and emergencies
1.2 Referring to approval by the FCA
1.2.2A R

(1A) Paragraph (1) does not apply to a firm to the extent that it is
incompatible with the United Kingdom’s obligations under article
44(8) of the MiFID Org Regulation.

1.24 G A firm that carries on MiFID, equivalent third country or optional
exemption business should have regard to the requirement in article 44(8) of
the MiFID Org Regulation which is reproduced at COBS 4.5A.16EU.

4 Statutory status disclosure

4.2 Purpose

4.2.2 G  There are other pre-contract information requirements outside this chapter,
including:

2) for designated investment business, in COBS 8 and COBS 8A (Client
agreements), COBS 5 (Distance Communications), COBS 6
(Information about the firm, its services and remuneration), COBS
13 and 14 (which relate to product information) and CASS (Client
assets);
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TP 1 Transitional provisions
TP 1.3 3) Transitional Provisions applying to GEN only
e} (2) 3) 4) (5) (6)
Material to which Transitional provision | Transitional Handbook
the transitional provision: provision:
provision applies dates in force | coming into
force
15 Rules and directions | R | A firm thatis required | 3 July 2017 to | 3 July 2017
implementing or wishes to make any | 2 January 2018
MiFID II notification, application
or undertake any other
administrative
procedure enabling it to
carry on MiFID,
equivalent third
country or optional
exemption business in
the UK from 3 January
2018, may do so before
that date subject to the
requirements of any
applicable statutory
provision, rule,
direction or EU
regulation that will be
in force on 3 January
2018.
16 Rules and directions | G | (1) The purpose of this | 3 July 2017 to | 3 July 2017
implementing transitional provision is | 2 January 2018

MiFID 11

to help a firm to take
the necessary
administrative or
regulatory steps to
enable them to carry on
investment services or
activities in the UK
from 3 January 2018.

(2) This could take the
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form, for example, of
making notifications to
the FCA in the case of
algorithmic trading
notifications (see MAR
7A.3.6R), before 3

January 2018.

(3) It also enables a
firm wishing to classify

clients in accordance
with the client
categorisation
requirements in COBS
3 (to take effect on 3
January 2018) to take
steps towards doing so
before 3 January 2018.

TP 2 Transitional Provisions applying across the FCA Handbook and the PRA
Rulebook
Table 2:  Transitional Provisions applying across the FCA Handbook and the PRA
Rulebook
@)) (2) Material to 3) (4) Transitional 5) 6)
which the provision Transitional | Handbook
transitional provision: provision:
provision applies dates in force | coming into
force
4 Paracraph3 G | Horexample—atfirm Hromrewtover | Cutover
hicl
[deleted]

aeeregated-order
shorthy-before-cutover
fasteomply-with
€OBSH38R
Requirementtorfair
alocationH-the
#Hoeattonoecenrssafter
eutover:

18 Every provision in G | References in the FCA | From 3 January | 3 January
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the FCA Handbook

Handbook to Directive

2018

2004/39, where not
otherwise amended,
shall be interpreted as
references to MiFID 11
or MiFIR or the
corresponding
provisions in or under
MiFID II or MIFIR,
except where the
context indicates
otherwise.

2018
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Amendments to the Conduct of Business sourcebook (COBS)

In this Annex, underlining indicates new text and striking through indicates deleted text.

1.1

1.1.1

1.1.1A

Application

The-general-applieationrule General application

Designated investment business and long-term insurance business in relation to

life policies

R

Deposits (including structured deposits)

R

This sourcebook deesnoetapphy applies to a firm with respect to the-aetivity
ofaccepting-depeosits activities carried on in relation to deposits from an

establishment maintained by it, or its appointed representative, in the United

Kzngdom—exeept—fer—GQBS—éé—éP&stT&m&&ated—pasEaﬂd—ﬁ&&me

Genel&et—ef—B&smess—seweebeeleéBGQBS)— onlv as follows

Section / chapter

Application in relation to

deposits

@) Rules in this sourcebook which A MiFID investment firm, a third
implement articles 24, 25, 26, 28 | country investment firm and a
and 30 of MiFID (and related MiFID optional exemption firm
provisions of the MiFID when selling, or advising a client
Delegated Directive) (see COBS | in relation to, a structured
1.1.1ADG. deposit.

2) COBS 4.6 (Past, simulated past Communication or approval of a

and future performance)

financial promotion relating to a

structured deposit that is
addressed to, or disseminated in

Page 33 of 524




FCA 2017/39

such a way that it is likely to be
received by, a retail client.

3) COBS 4.7 (Direct offer financial | Communication or approval of a
promotions) financial promotion relating to a
cash deposit ISA, cash-only
lifetime ISA or cash deposit CTF
that is addressed to, or
disseminated in such a way that
it is likely to be received by, a
retail client.
“4) COBS 4.10 (Systems and To the extent that other rules in
controls and approving and COBS 4 apply.
communicating financial
promotions)
(5) COBS 13 (Preparing product Producing a cash-deposit ISA,
information) cash-only lifetime ISA or cash-
deposit CTF.
6) COBS 14 (Providing product Selling, personally
information to clients) recommending or arranging the
sale of a cash-deposit ISA, cash-
only lifetime ISA or cash-deposit
CTF to a retail client.
(@) COBS 15 (Cancellation) A cancellable contract between a

consumer and a firm.

Structured deposits: further provisions

1.1.1AA R

1.1.1AB EU

Except in COBS 6.2B, in the rules referred to in COBS 1.1.1AR(1) (and in

any related guidance), references to:

a

2

investment services and designated investment business include

selling, or advising clients in relation to, structured deposits; and

financial instruments and designated investments include structured

deposits.

Article 1(2) of the MiFID Org Regulation specifies how its provisions

should be read where they apply to firms selling, or advising on, structured

deposits.

1(2)

References to investment firms shall encompass credit institutions

and references to financial instruments shall encompass structured

deposits in relation to all the requirements referred to in Article 1(3)

and 1(4) of Directive 2014/65/EU and their implementing provisions

as set out under this Regulation.
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1.1.1AC R A third country investment firm and a MiFID optional exemption firm must

also comply with the provisions of the MiFID Org Regulation which relate

to the articles of MiFID referred to in COBS 1.1.1AR(2), as modified by

article 1(2) of the MiFID Org Regulation, when selling, or advising a client

in relation to, a structured deposit.

1.1.1AD G  The provisions of MiFID and the MiFID Delegated Directive referred to in

COBS 1.1.1AR(2) can be found in the chapters of COBS in the following

table and are followed by a ‘Note:’.

COBS chapter Description

COBS 2 Conduct of business obligations

COBS 3 Client categorisation

COBS 4 Communicating with clients, including financial
promotions

COBS 6 Informatiqn about the firm, its services and
remuneration

COBS 8A Client agreements

COBS 9A Suitability (MiFID provisions)

COBS 10A Appropriateness (for non-advised services) (MiFID
provisions)

COBS 11 Dealing and managing

COBS 14 Providing product information to clients

COBS 16A Reporting information to clients (MiFID provisions)

[Note: article 1(4) of MiFID]

Electronic money

1.1.1B R

Auction regulation bidding

1.1.1C R Thefolowingritesin COBS apply 5 (Distance communications) applies to

a firm in relation to its carrying on of auction regulation bidding .

@ ~OBS 5.(D;i . :
[N Horafirmthathas-exeretsedanroptto-CASS Hraecordaneewith

CASSH4-9R-inrelation-only-to-these-elients for-whichithelds—client
; : . | ith CASS) COBSA
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Modifications to the general application rule

1.1.2 R The gereral-application+ite application of this sourcebook is modified in
COBS 1 Annex 1 according to the activities of a firm (Part 1) and its location
(Part 2).

1.1.3 R The general#ule application of this sourcebook is also modified in the
chapters to this sourcebook for particular purposes, including those relating
to the type of firm, its activities or location, and for purposes relating to
connected activities.

After COBS 1.1 (General application) insert the following new section. All the text is new
and is not underlined.

1.2 Markets in Financial Instruments Directive
References in COBS to the MiFID Org Regulation

1.2.1 G (1) This sourcebook contains a number of provisions which transpose
MiFID.

2) In order to help firms which are subject to the requirements of
MiFID to understand the full extent of those requirements, this
sourcebook also reproduces a number of provisions of the directly
applicable MiFID Org Regulation, marked with the status letters
“EU”. The authentic provisions of the MiFID Org Regulation are
directly applicable to firms in relation to their MiFID business.

3) This sourcebook does not reproduce the MiFID Org Regulation in its
entirety. A firm to which provisions of the MiFID Org Regulation
applies should refer to the electronic version of the Official Journal
of the European Union for:

(a) the authentic version of the applicable articles of the MiFID
Org Regulation; and

(b) a comprehensive statement of its obligations under the
MiFID Org Regulation.

1.2.2 G (@) In some cases, this sourcebook applies provisions of the MiFID Org
Regulation to firms in relation to business other than their MiFID
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business as if those provisions were rules.

Third country investment firms should also have regard to the rule in
GEN 2.2.22 AR which concerns the application of the MiFID Org

Regulation to such firms.

Where this sourcebook, or the rule in GEN 2.2.22 AR, applies
provisions of the MiFID Org Regulation as if they were rules, (2)
applies to enable firms to correctly interpret and understand the

application of those provisions.

In this sourcebook, a word or phrase found in a provision marked
“EU” and referred to in column (1) of the table below has the
meaning indicated in the corresponding row of column (2) of the

table.

1)

2)

“ancillary services”

ancillary service

“client” and “potential client”

client

“competent authority”

FCA

“conditions specified in Article
3(2)”

website conditions

“derivative” as defined in article 4(1)(49) of
MiFID

“Directive 2009/65/EC” UCITS Directive

“Directive 2014/65/EU” MiFID

“distributing units in collective
investment undertakings”

distributing units in a UCITS

“durable medium”

durable medium

“eligible counterparty”

eligible counterparty

“financial analyst”

financial analyst

“financial instrument”

financial instrument and (if the
context requires) designated
investment and structured deposit

“funds”

client money that a firm receives
or holds for, or on behalf of, a
client in the course of, or in
connection with, its MiFID
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business and (if the context
requires) its equivalent business
of a third country investment

firm.

“group” as defined in article 4(1)(34) of
MiFID

“investments” financial instrument and (if the

context requires) designated
investment and structured deposit

“investment advice” personal recommendation

“investment firm” and “firm” firm

“investment research” investment research

“investment service” and investment service and

“investment services and investment services and/or

activities” activities or (if the context
requires) designated investment
business

“market maker” market maker

“periodic statement” periodic statement

“PRIIPs KID” key information document

“portfolio management” and portfolio management

“portfolio management service”

“professional client” professional client

“professional client covered by | per se professional client
Section 1 of Annex II to
Directive 2014/65/EU”

“professional client in elective professional client
accordance with Section 2 of
Annex II to Directive

2014/65/EU”

“Regulation (EU) No. PRIIPs Regulation
1286/2014”

“relevant person” relevant person
“retail client” retail client
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“shall” must

“tied agent” tied agent

“UCITS KIID” key investor information
document

3) In this sourcebook, where a reproduced provision of an article of the
MiFID Org Regulation refers to another part of the MiFID Org
Regulation, that other provision must also be read with reference to
the table in (2).

G  Firms to which provisions of the MiFID Org Regulation are applied as if
they were rules should use the text of any preamble to the relevant provision
marked “EU” to assist in interpreting any such references or cross-
references.

Interpretation — “in good time”

G @ Certain of the provisions in this sourcebook which implement
MiFID require firms to provide clients with information “in good
time”.

2) In determining what constitutes the provision of information “in
good time”, a firm should take into account, having regard to the
urgency of the situation, the client’s need for sufficient time to read
and understand the information before taking an investment
decision.

3) A client is likely to require more time to review information given
on a complex or unfamiliar product or service, or a product or
service a client has no experience with, than a client considering a
simpler or more familiar product or service, or where the client has
relevant prior experience.

[Note: recital 83 of MiFID]
ESMA Guidelines
[Note: ESMA has issued a number of guidelines under article 16(3) of the ESMA

Regulation in relation to certain aspects of MiFID. These include:

guidelines on certain aspects of the MiFID suitability requirements which also
include guidelines on conduct of business obligations. See
[https://www.esma.europa.eu/sites/default/files/library/2015/11/2012-
387_en.pdf];

guidelines on cross-selling practices. See
[https://www.esma.europa.eu/sites/default/files/library/2016-
574_en_guidelines_on_cross-selling_practices.pdf ]; and

guidelines on complex debt instruments and structured deposits. See
[https://www.esma.europa.eu/sites/default/files/library/2015-1787_-
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_guidelines_on_complex_debt_instruments_and_structured_deposits.pdf ].

Amend the following as shown.

1 Annex 1

Part 1: What?

Application (see COBS 1.1.2R)

Modifications to the general application rile of COBS according to activities

1.

Eligible counterparty business

1.1

R

The COBS provisions shown below do not apply to eligible counterparty

business.

COBS provision

Description

COBS 2 (other than COBS 2.1.1AR,

COBS 2.2A and COBS 2.4)

Conduct of business obligations

COBS 4 (other than COBS 4.2
COBS 4.4.1R, COBS 4.5A.9EU and
€O0BS 442G COBS 4.7.-1AEU)

Communicating with clients,
including financial promotions

COBS 6.1

Information about the firm, its
services and remuneration (non-
MiFID provisions)

COBS 6.1ZA.2.12R

Information about costs and charges
of different services or products
(MiFID provisions)

COBS 6.17ZA.2.18R

Compensation information (MiFID

provisions)

COBS 8

Client agreements (non-MiFID
provisions)

COBS 8A (other than COBS
8A.1.5EU to COBS 8A.1.8G)

Client agreements (MiFID
provisions)

COBS 10 Appropriateness (for non-MiFID
non-advised services) (non-MiFID
provisions)

COBS 10A Appropriateness (for non-advised

services) (MiFID provisions)
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COBS H211.2A, COBS 11.2B and
COBS 11.3 and-COBS1H-6

Best execution, quality of execution
and client order handling and-use-of

roal -

COBS 12.2.18EU

Labelling of non-independent
research

COBS 14.3 Information about designated
investments (non-MiFID provisions)
COBS 16 Reporting information to clients

(non-MiFID provisions)

[Note: artiele 241D paragraphs 1 and 2 of article 30(1) of MiFID]

Transactions between an MTF operator and its users

2.1

R

The COBS provisions #-paragraph -1 R-and- COBSH-4-(Clientlimit
ordersy (applicable to MiFID business) shown below do not apply to a

relation to the use of the MTF.

transaction between an operator of an MTF and a member or participant in

COBS provision

Description

COBS 2 (other than COBS 2.4)

Conduct of business obligations

COBS 4 (other than COBS 4.4.1R)

Communicating with clients,
including financial promotions

COBS 6.1ZA

Information about the firm and
compensation information (MiFID

provisions)

COBS 8A

Client agreements (MiFID
provisions)

COBS 10A

Appropriateness (for non-advised
services) (MiFID provisions)

COBS11.2A, COBS 11.2B, COBS 11.3

Best execution, quality of execution,

and COBS 114

client order handling and client limit
orders

COBS 14.3A Information about financial
instruments (MiFID provisions)
COBS 16A Reporting information to clients

(MiFID provisions)
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[Note: article +43) 19(4) of MiFID)]

Transactions concluded on an MTF

3.1

R

The COBS provisions in paragraph +3R 2.1R and-€OBSH-4A(client
hmiterders) do not apply to transactions concluded under the rules

governing an MTF between members or participants of the MTF.
However, the member or participant must comply with those provisions
in respect of its clients if, acting on its clients’ behalf, it is executing their
orders on an MTF.

[Note: article 4433 19(4) of MiFID]

Operators of OTFs

G

A firm which operates an organised trading facility should refer to MAR
5A.3.9R which specifies how the provisions in this sourcebook apply to

that activity.

Transactions concluded on a regulated market

4.1

R

In relation to transactions concluded on a regulated market, members and
participants of the regulated market are not required to apply to each
other the COBS provisions in paragraph +4R 2.1R and-€OBSH-4
Clientlimit-erders). However, the member or participant must comply
with those provisions in respect of its clients if, acting on its clients’
behalf, it is executing their orders on a regulated market.

[Note: article 424 53(4) of MiFID]

Consumer credit products

5.1

R

If a firm, in relation to its MiFID business, offers an investment service as
part of a financial product that is subject to other provisions of EU
legislation-orcommeonEuropean-standards law related to credit
institutions and consumer credits with respect to risk-assessments-of
chients-and/or information requirements, that service is not subject to the
rules in this sourcebook that implement Artiele19 articles 24(3), (4) and
(5) of MiFID.

[Note: article 199 article 24(6) of MiFID]

5.2

This exclusion for consumer credit products is intended to apply on a
narrow basis in relation to cases in which the investment service is a part
of another financial product. It does not apply where the investment
service is the essential or leading part of the financial product. It also
does not apply where the service provided is a combination of an
investment service and an ancillary service (for example, granting a
credit for the execution of an order where the credit is instrumental to the
buying or the selling of a financial instrument.) The exclusion also does
not apply in relation to the sale of a financial instrument for the purpose
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of enabling a client to invest money to repay his obligations under a loan,
mortgage or home reversion.

Mortgages and mortgage bonds

2 [k

R

The rule in paragraph 5A.2R applies in relation to an MCD credit
agreement with a consumer which is subject to the provisions concerning
the creditworthiness assessment of consumers in Chapter 6 of the MCD
(as transposed in MCOB 11 and MCOB 11A).

W
\S]

2]

If an agreement with a consumer within paragraph SA.1R has as a pre-
requisite the provision to that same consumer of an investment service in
relation to mortgage bonds satisfying the conditions in paragraph 5A.3R
in order for the loan to be payable, refinanced or redeemed, that
investment service is not subject to the rules in this sourcebook which
implement article 25 of MiFID.

N
(O8]

2]

The conditions in paragraph SA.2R are that the mortgage bonds:

) are specifically issued to secure the financing of the MCD credit
agreement in paragraph 5SA.1R; and

(@) have terms which are identical to the MCD credit agreement in
paragraph 5A.1R.

[Note: article 25(7) of MiFID]

Part 2: Where?

Modifications to the general application rale according to location

Part 3: Guidance

1.

The main extensions, modifications and restrictions to the general
application rule

1.1

G

The general-application+ule general application of this sourcebook is

modified in Parts 1 and 2 of Annex 1 and in certain chapters of the
Handbook. The modification may be an extension of this+#le the general
application. For example, COBS 4 (Communicating with clients, including
financial promotions) has extended the general application eftherule.

1.2

The provisions of the Single Market Directives and other directives also

extensively modify the gereral-application+ule general application of this
sourcebook, particularly in relation to territorial scope. However,for-the
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I

In particular, certain chapters of this sourcebook apply only to firms in
relation to their MiFID, equivalent third country or optional exemption
business while others apply only to firms’ designated investment business
which is not MiFID, equivalent third country or optional exemption
business.

(@}

COBS 18 (Specialist regimes) contains specialist regimes which modify the
application of the provisions in this sourcebook for particular types of firm
and business. To the extent that they are in conflict, the rules in COBS 18
on the application of the provisions in this sourcebook should be
understood as overriding any other provision (whether in COBS 1 or an
individual chapter) on the application of COBS. For the avoidance of doubt,
nothing in COBS 18 modifies the effect of the EEA territorial scope rule.

The Single Market Directives and other directives

2.2

If the answer to all three questions is ‘yes’, the EEA territorial scope rule

may change the effectof-the generalapplication+ute general application of

this sourcebook.

MiFID: effect on territorial scope

3.1

G

PERG 13 contains general guidance on the persons and businesses to which
MiFID applies.

32

G

This guidance concerns the rules within the scope of MiFID including
those rules which are in the same subject area as the implementing rules. A
rule is within the scope of MiFID if it is followed by a ‘Note:” indicating
the article of MiFID or the MiEID-implementingDireetive MiFID

Delegated Directive which it implements.

33

For a UK MiFID investment firm, rules in this sourcebook that are within
the scope of MiFID generally apply to its MiFID business carried on from
an establishment in the United Kingdom. They also generally apply to its
MiFID business carried on from an establishment in another EEA State, but
only where that business is not carried on within the territory of that State.

(See articles 3 34(1), and-32(H 35(1) and 5 35(8) of MiFID)

34

For an EEA MiFID investment firm, rules in this sourcebook that are within
the scope of MiFID generally apply only to its MiFID business if that
business is carried on from an establishment in, and within the territory of,
the United Kingdom. (See article 3215 35(1) and €5 35(8) of MiFID)

3.5

However, the rules on investment research and non-independent research
(COBS 12.2 and423, except for COBS 12.2.18EU) and the rules on
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personal transactions (COBS H-+ 11.7A) apply on a “home state” basis.
This means that they apply to the establishments of a UK MiFID investment
firm in the United Kingdom and another EEA State and do not apply to an
EEA MiFID investment firm.

I

Firms to which MiFID applies or which are subject to requirements in
MiFID (including MiFID optional exemption firms) should also have regard
to the rules and guidance in COBS 1.2.

UCITS Directive: effect on territorial scope

9.1

G

The UCITS Directive covers undertakings for collective investment in
transferable securities (UCITS) meeting the requirements of the Directive,
and their management companies and depositaries. The rules in this
sourcebook within the Directive’s scope (all of which will apply to a
management company) are those in:

(6) COBS H-2 11.2B (Best execution for UCITS management
companies);

9.1D

EEA UCITS management companies should be aware that there is a special
narrower application of COBS for scheme management activity provided for

by COBS 18.5B (Residual-CIS-eperators; UCITS management companies
and-ATEMs).

10.

AIFMD: effect on territorial scope

10.4

Incoming EEA AIFM branches should be aware that there is a special
narrower application of COBS for AIFM investment management functions

provided for by COBS 18.5A (Restdual-CIS-operators; UCHS-management
compantes-and Full-scope UK AIFMs and incoming EEA AIFM branches).

2.1

Conduct of business obligations

Acting honestly, fairly and professionally

The client’s best interests rule

Page 45 of 524




FCA 2017/39

2.1.1 R (1) A firm must act honestly, fairly and professionally in accordance
with the best interests of its client (the client’s best interests rule).

2) This rule applies in relation to designated investment business
carried on:

(a) for a retail client; and

(b)  in relation to MiEID-orequivatentthird-conntry-business

MiFID, equivalent third country or optional exemption
business, for any other client.

[Note: article 9B 24(1) of MiFID7} and article 14(1)(a) and (b) of the
UCITS Directive]

Business with eligible counterparties

2.1.1A R In relation to its eligible counterparty business, a firm must act honestly,
fairly and professionally, taking into account the nature of the eligible
counterparty and its business.

[Note: article 30(1) of MiFID]

AIFMs’ best interests rules

2.14 R

2.2 Information disclosure before providing services (non-MiFID provisions)
Application

291 R () Thi . Lies inrelati VGELD clent third

business: [deleted]

2) This section applies in relation to ether designated investment
business other than MiFID, equivalent third country or optional
exemption business, carried on for a retail client:

(a) in relation to a derivative, a warrant, a non-readily realisable
security, a P2P agreement, or stock lending activity, but as
regards the matters in COBS 2.2.1R(1)(b) only; and

(b) in relation to a retail investment product, but as regards the
matters in COBS 2.2.1R(1)(a) and (d) only.

(Note: article 190} of MiEID]
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G  COBS 2.2A (Information disclosure before providing services (MiFID
provisions)) contains the information disclosure requirements applying to a
firm carrying on MiFID, equivalent third country or optional exemption
business.

Information disclosure before providing services
R
[Notes article 19(3) of MifD]

After COBS 2.2 (Information disclosure before providing services (non-MiFID provisions))
insert the following new section. All the text is new and is not underlined.

2.2A

22A.1

22A2

22A3

Information disclosure before providing services (MiFID provisions)
Application

R This section applies to a firm in relation to its MiFID, equivalent third
country or optional exemption business.

Information disclosure in good time

R (1) A firm must provide appropriate information in good time to a client
with regard to:

(a) the firm and its services;
(b) the financial instruments and proposed investment strategies;
(c) execution venues; and
(d) all costs and related charges.
[Note: article 24(4) of MiFID]
2) That information may be provided in a standardised format.

R (1) A firm must provide the information required by this section in a
comprehensible form in such a manner that a client is reasonably
able to understand the nature and risks of the investment service and
of the specific type of financial instrument that is being offered and,
consequently, to take investment decisions on an informed basis.

2) That information may be provided in a standardised format.

[Note: article 24(5) of MiFID]
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Related rules

G

A firm to which the rule on providing appropriate information (COBS
2.2A.2R) applies should also consider the rules on disclosing information
about a firm, its services, costs and associated charges and financial
instruments in COBS 6.1ZA and COBS 14.3A.

Disclosure of commitment to the Financial Reporting Council’s Stewardship

Code

R

A firm must comply with the rule in COBS 2.2.3R (Disclosure of
commitment to the Financial Reporting Council’s Stewardship Code).

Inducements relating to business other than MiFID, equivalent third country
or optional exemption business

Application

R

I

This section does not apply to:

(1) giving advice, or providing services, to an employer in connection
with a group personal pension scheme or group stakeholder pension
scheme where that scheme is a qualifying scheme; or

(2) afirmin relation to MiFID, equivalent third country or optional
exemption business (but see COBS 2.3A (Inducements relating to
MiFID, equivalent third country or optional exemption business)).

This section does not apply to the provision of independent advice or
restricted advice on a retail investment product in the course of MiFID,
equivalent third country or optional exemption business. A firm providing
such a service should refer instead to COBS 2.3A (Inducements relating to
MIFID, equivalent third country or optional exemption business) and COBS
6.1A (Adviser charging and remuneration).

Rule on inducements

R

A firm must not pay or accept any fee or commission, or provide or receive
any non-monetary benefit, in relation to designated investment business ox;

ancitary-serviee; carried on for a client other than:
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a fee, commission or non-monetary benefit paid or provided to or by a
third party or a person acting on behalf of a third party, if:

(b)

(©)

the existence, nature and amount of the fee, commission or
benefit, or, where the amount cannot be ascertained, the method
of calculating that amount, is clearly disclosed to the client, in a
manner that is comprehensive, accurate and understandable,
before the provision of the service;

(1) this requirement only applies to business other than
MiEIDor-equivatent-third-country-business the
carrying on by a UK UCITS management company or
EEA UCITS management company of the collective
portfolio management activities of investment
management and administration for the relevant scheme
if it includes:

(i) where this requirement applies to business other than
MiEID-or-equivatent-third-country-business the
carrying on by a UK UCITS management company or
EEA UCITS management company of the collective
portfolio management activities of investment
management and administration for the relevant
scheme, a firm is not required to make a disclosure to
the client in relation to a non-monetary benefit
permitted under (a) and which falls within the table of
reasonable non-monetary benefits in COBS 2.3.15G as
though that table were part of this rule-for this purpose
only;

(iii)
in relation to MiFEID-erequivalentthird-country-business the

carrying on by a UK UCITS management company or EEA
UCITS management company of the collective portfolio
management activities of investment management and
administration for the relevant scheme or when carrying on a
regulated activity in relation to a retail investment product, or
when advising on P2P agreements, the payment of the fee or
commission, or the provision of the non-monetary benefit is
designed to enhance the quality of the service to the client; or

proper fees which enable or are necessary for the provision of
designated investment business er-anettlary-services, such as custody
costs, settlement and exchange fees, regulatory levies or legal fees,
and which, by their nature, cannot give rise to conflicts with the firm’s
duties to act honestly, fairly and professionally in accordance with the
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best interests of its clients.

[Note: article 26-of the MiFID-implementing Directive-and articles 29(1)
and 29(2) of the UCITS implementing Directive]

: . . .
tNote ”*“—]EF**E? eaf S ele urities-and 1 ]Iaﬂfe;.SFI’EH]Q*EHB has-issued

COBS 2.3.1R applies to a UK UCITS management company and EEA
UCITS management company when providing collective portfolio
management services, as if:

b references to a client, were references to any UCITS it manages;-and

2y - 2brandtarand-Grolthatrderelerencesto Ml D -or
el omtthird bissi Lsoref. be collecti

[Note: article 29(1) of the UCITS implementing Directive]

[Note: article26-of the MiFID-implementing Directive-and article 29(2) of
the UCITS implementing Directive]

Guidance on inducements

I

comply-with-thissectionand-COBS1H-6- [deleted]
A UCITS management company is subject to specific rules on inducements
and research in COBS 18.5B when executing orders for financial
instruments for, or on behalf of, the UCITS it manages (see COBS 18.5B.6R
and COBS 18 Annex 1).

(Notesrecital 39-of MiEIDimpl ne-Directive]
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2.3.7 G  The fact that a fee, commission or non-monetary benefit is paid or provided

to or by an appointed representative er;-where-applicable; by-atied-agent;

does not prevent the application of the rule on inducements.

238 G

on-ducements: | deleted |

Reasonable non-monetary benefits

2.3.16A G

Application of guidance on reasonable non-monetary benefits

2.3.16B R The guidance on reasonable non-monetary benefits in COBS 2.3.14G to
COBS 2.3.16AG does not apply to a firm which:

(1) makes personal recommendations to retail clients in relation to retail
investment products or P2P agreements, and to which COBS 6.1A
(Adviser charging and remuneration) applies; or

(2) is a retail investment product provider, a platform service provider or
a firm which is an operator of an electronic system in relation to
lending to which COBS 6.1B (Retail investment product provider,
operator of an electronic system relating to lending, and platform
service provider requirements relating to adviser charging and
remuneration) applies.

2.3.16C G  However, COBS 6.1A and COBS 6.1B do permit minor non-monetary
benefits which meet the relevant requirements set out in COBS
6.1A.5AR(2).
Record keeping: inducements
2.3.17 R

Note: i cle 513 of the MiEID. il neDirective]
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Insert the new section COBS 2.3A after 2.3 (Inducements relating to business other than
MiFID or equivalent third country business). The text is not underlined.

2.3A

2.3A.1

2.3A2

23A3

2.3A4

23A5

Inducements relating to MiFID, equivalent third country or optional
exemption business

Application

R

This section applies to a firm in relation to its MiFID, equivalent third
country or optional exemption business.

Relationship with the adviser charging, product provider and platform service
provider rules in COBS 6.1A, COBS 6.1B and COBS 6.1E

G

A firm which makes a personal recommendation to a retail client in the
United Kingdom in relation to a retail investment product in the course of
carrying on MiFID, equivalent third country or optional exemption business
with or for that client is also required to comply with the rules in COBS 6.1A
(Adviser charging and remuneration).

COBS 6.1A provides, amongst other things, that a firm must only be
remunerated for a personal recommendation (and any other related services
provided by the firm) by adviser charges.

Where:
(1) the firm:

(a) is a retail investment product provider or a platform service
provider; and

(b) carries on MiFID, equivalent third country or optional
exemption business in relation to those activities; and

(2) the client is a retail client in the United Kingdom,

the firm is required to comply with the rules in this section and in COBS
6.1B (Retail investment product provider, operator of an electronic system
relating to lending, and platform service provider requirements relating to
adviser charging and remuneration) and, where relevant, COBS 6.1E
(Platform services: platform charges using a platform service for advising).

Rules on inducements relating to the provision of investment services and
ancillary services

R

Except where COBS 2.3A.6R applies, a firm must not:
(1) pay to or accept from any party (other than the client or a person on

behalf of the client) any fee or commission in connection with the
provision of an investment service or an ancillary service; or
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provide to or receive from any party (other than the client or a person
on behalf of the client) any non-monetary benefit in connection with
the provision of an investment service or an ancillary service.

[Note: article 24(9) of MiFID]

ey

2)

3)

“)

COBS 2.3A.5R does not apply to:
(a) afee, commission or non-monetary benefit which:

(i)  is designed to enhance the quality of the relevant service
to the client (see COBS 2.3A.8R); and

(i1))  does not impair compliance with the firm’s duty to act
honestly, fairly and professionally in the best interests of
the client;

(b) apayment or benefit which enables or is necessary for the
provision of an investment service by the firm, such as custody
costs, settlement and exchange fees, regulatory levies or legal
fees and which, by its nature, cannot give rise to conflicts with
the firm’s duty to act honestly, fairly and professionally in the
best interests of the client; or

(c) third party research received in accordance with COBS 2.3B
(see COBS 2.3B.3R).

Where a firm pays, provides, accepts or receives, a fee, commission or
non-monetary benefit which falls within (1)(a), the firm must clearly
disclose to the client:

(a) the existence and nature of the payment or benefit; and

(b) the amount of the payment or benefit or, where the amount
cannot be ascertained, the method for calculating that amount.

That information must be disclosed:
(a) prior to the provision of the relevant service; and

(b) in a manner that is comprehensive, accurate and understandable
(see also COBS 2.3A.10R (Disclosure of payments or benefits
received from, or paid to, third parties)).

Where applicable, a firm must inform a client of the mechanisms for
transferring to the client the fee, commission, monetary or non-
monetary benefit received in relation to the provision of the relevant
service.

[Note: article 24(9) of MiFID]
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A firm which fails to comply with COBS 2.3A.5R is to be regarded as not
fulfilling its obligations in relation to:

ey
2

conflicts of interest (see SYSC 10); and

acting honestly, fairly and professionally in accordance with the best
interests of its clients (see COBS 2.1.1R).

[Note: article 24(9) of MiFID]

Fees, commissions or non-monetary benefits which are designed to enhance the
quality of a service

R

R

ey

2)

For the purposes of COBS 2.3A.6R(1)(a)(i), a fee, commission or non-
monetary benefit is designed to enhance the quality of the relevant
service to a client only if :

(a) itis justified by the provision of an additional or higher level
service to the client and is proportional to the level of
inducements received;

(b) it does not directly benefit the recipient firm, its shareholders or
employees without tangible benefit to the client;

(c) itis justified by the provision of an ongoing benefit to the client
in relation to an ongoing inducement; and

(d) the provision of the service by the firm to the client is not biased
or distorted as a result of the fee, commission or non-monetary
benefit.

A firm must fulfil these conditions on an ongoing basis as long as the
firm continues to pay or receive the fee, commission or non-monetary
benefit.

[Note: article 11(2) and (3) of the MiFID Delegated Directive]

A fee, commission or non-monetary benefit may be justified for the
purposes of COBS 2.3A.8R(1)(a) where, for example, the firm provides:

&)

2)

restricted advice on, and access to, a wide range of suitable financial
instruments including an appropriate number of financial instruments
from third party product providers having no close links with the firm;
or

restricted advice combined with:

(a) an offer to the client, at least on an annual basis, to assess the
continuing suitability of the financial instruments in which the
client has invested; or
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(b) another ongoing service that is likely to be of value to the client
such as advice about the suggested optimal asset allocation of
the client; or

(3) access, at a competitive price, to a wide range of financial instruments
that are likely to meet the needs of the client, including an appropriate
number of financial instruments from third party product providers
having no close links with the firm, together with either the provision
of added-value tools, such as objective information tools helping the
client to take investment decisions or enabling the client to monitor,
model and adjust the range of financial instruments in which they have
invested, or providing periodic reports of the performance and costs
and charges associated with the financial instruments.

[Note: article 11(2) of the MiFID Delegated Directive)

[Note: further guidance on this is contained in the FCA’s Finalised
Guidance on ‘Supervising retail investment advice: inducements and
conflicts of interest’ (FG14/1), available at:
https://www.fca.org.uk/publication/finalised-guidance/fg14-01.pdf]

Disclosure of payments or benefits received from, or paid to, third parties

R

R

R

(1)  Prior to the provision of the relevant service, the firm must disclose to
the client the information set out in COBS 2.3A.6R(2) and, where
applicable, COBS 2.3A.6R(4).

(2) For these purposes, minor non-monetary benefits may be described in
a generic way, but other non-monetary benefits received or paid by the
firm in connection with a service provided to the client must be priced
and disclosed separately.

[Note: article 11(5)(a) of the MiFID Delegated Directive]

Where a firm is unable to ascertain on an ex-ante basis the amount of any
payment or benefit to be received or paid, and instead discloses to the client
the method of calculating the relevant amount, the firm must also inform the
client of the exact amount of the payment or benefit received or paid on an
ex-post basis.

[Note: article 11(5)(b) of the MiFID Delegated Directive]

(1)  Where inducements are received by the firm on an ongoing basis in
relation to an investment service provided to a client, the firm must
inform, at least annually, that client about the actual amount of
payments or benefits received.

(2)  For these purposes, minor non-monetary benefits may be described in
a generic way.

[Note: article 11(5)(c) of the MiFID Delegated Directive]
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In implementing the requirements of COBS 2.3A.10R to COBS 2.3A.12R, a
firm must take into account the costs and charges rules set out in article
24(4)(c) of MiFID and article 50 of the MiFID Org Regulation (see COBS
6.1ZA.2. 7R to 6.1ZA.2.9R and 6.1ZA.2.10EU).

[Note: article 11(5) of the MiFID Delegated Directive]
Each firm involved in a distribution channel which provides an investment
service or ancillary service must comply with its obligations to make

disclosures to its clients.

[Note: article 11(5) of the MiFID Delegated Directive]

Inducements relating to the provision of independent advice, restricted advice and
portfolio management services to retail clients in the United Kingdom

R

R

(1)  This rule applies where a firm provides a retail client in the United
Kingdom with:

(a) independent advice; or
(b) restricted advice; or
(c) portfolio management services.

(2)  The firm must not accept any fees, commission, monetary or non-
monetary benefits which are paid or provided by:

(a) any third party; or

(b) aperson acting on behalf of a third party,

in relation to the provision of the relevant service to the client.
(3) Paragraph (2) does not apply to:

(a) acceptable minor non-monetary benefits (see COBS 2.3A.19R);
or

(b) third party research received in accordance with COBS 2.3B
(see COBS 2.3B.3R).

[Note: see articles 24(7)(b) and 24(8) of MiFID; article 12(2) of the MiFID
Delegated Directive]

Inducements relating to the provision of independent advice and portfolio
management services to retail clients outside the United Kingdom or to
professional clients

(1) This rule applies where a firm provides independent advice or
portfolio management services to:
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a retail client outside the United Kingdom; or

a professional client.

In relation to the provision of the relevant service to the client, the firm
must not:

(a)
(b)

accept and retain any fees, commission or monetary benefits; or

accept any non-monetary benefits other than acceptable minor
non-monetary benefits (see COBS 2.3A.19R) or third party
research received in accordance with COBS 2.3B (see COBS
2.3B.3R),

where these are paid or provided by any third party or a person acting
on behalf of a third party.

With regard to paragraph (2), the firm must:

(a)

(b)

(©

(d)

return to the client as soon as reasonably possible after receipt
any fees, commission or any monetary benefits paid or provided
by any third party or a person acting on behalf of a third party in
relation to the services provided to that client;

transfer in full to the client all fees, commission or monetary
benefits received from third parties in relation to the services
provided to the client;

establish and implement a policy to ensure that any fees,
commission or any monetary benefits paid or provided by any
third party or a person acting on behalf of a third party in
relation to the provision of the services to the client are allocated
and transferred to that client; and

inform the client about the fees, commission or any monetary
benefits transferred to them, such as through the periodic
reporting statements provided to the client.

[Note: articles 24(7)(b) and 24(8) of MiFID; article 12(1) and (2) of the
MiFID Delegated Directive]

SYSC 4.1 (General requirements) sets out further organisational
requirements relating to firms.

Fees, commission, and non-monetary benefits paid or provided by a person on
behalf of the client

G

Fees, commission or non-monetary benefits paid or provided by a person on
behalf of the client are acceptable only if that person is aware that such
payments have been made on that client’s behalf and the amount and
frequency of any payment is agreed between the client and the firm and not

Page 57 of 524



FCA 2017/39

determined by a third party. This could be the case where:

ey

2)

a client pays a firm’s invoice directly or it is paid by an independent
third party who has no connection with the firm regarding the
investment service provided to the client and is acting only on the
instructions of the client; or

cases where the client negotiates a fee for a service provided by a firm
and pays that fee.

This would generally be the case for accountants or lawyers acting under a
clear payment instruction from the client or where a person is acting as a
mere conduit for the payment.

[Note: recital 75 to MiFID]

Acceptable minor non-monetary benefits

23A.19 R An acceptable minor non-monetary benefit is one which:

&)

2
3)

“)

&)

is clearly disclosed prior to the provision of the relevant service to the
client, which the firm may describe in a generic way (where
applicable, in accordance with article 11(5)(a) of the MiFID Delegated
Directive (see COBS 2.3A.10R));

is capable of enhancing the quality of service provided to the client;

is of a scale and nature that it could not be judged to impair the firm’s
compliance with its duty to act honestly, fairly and professionally in
the best interests of the client;

is reasonable, proportionate and of a scale that is unlikely to influence
the firm’s behaviour in any way that is detrimental to the interests of
the relevant client; and

consists of:

(a) information or documentation relating to a financial instrument
or an investment service, that is generic in nature or personalised
to reflect the circumstances of an individual client;

(b)  written material from a third party that is commissioned and paid
for by a corporate issuer or potential issuer to promote a new
issuance by the company, or where the third party firm is
contractually engaged and paid by the issuer to produce such
material on an ongoing basis, provided that the relationship is
clearly disclosed in the material and that the material is made
available at the same time to any firms wishing to receive it, or
to the general public;

(c) participation in conferences, seminars and other training events
on the benefits and features of a specific financial instrument or
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an investment service;

hospitality of a reasonable de minimis value, such as food and
drink during a business meeting or a conference, seminar or
other training events mentioned under paragraph (c);

research relating to an issue of shares, debentures, warrants or
certificates representing certain securities by an issuer, which
is:

) produced:
(A) prior to the issue being completed; and

(B) by a person that is providing underwriting or
placing services to the issuer on that issue; and

(i1) made available to prospective investors in the issue; or

research that is received so that the firm may evaluate the
research provider’s research service, provided that:

(1) it is received during a trial period that lasts no longer
than three months;

(i1) no monetary or non-monetary consideration is due
(whether during the trial period, before or after) to the
research provider for providing the research during the
trial period;

(i)  the trial period is not commenced with the research
provider within 12 months from the termination of an
arrangement for the provision of research (including any
previous trial period) with the research provider; and

(iv) the firm makes and retains a record of the dates of any
trial period accepted under this rule, as well as a record
of how the conditions in (i) to (iii) were satisfied for
each such trial period.

[Note: articles 24(7)(b) and 24(8) of MiFID; article 12(2) and (3) of the
MiFID Delegated Directive and article 72(3) of the MiFID Org Regulation)

COBS 2.3A.8R sets out the conditions to be met if a fee, commission or non-
monetary benefit is designed to enhance the quality of the service to a client.
Those conditions are also likely to be relevant to firms considering whether a
fee, commission or non-monetary benefit is capable of enhancing the quality
of the service to a client.

[Note: articles 24(7) and (8) of MiFID refer to minor non-monetary benefits
that are capable of enhancing the quality of service provided to the client]
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A non-monetary benefit that involves a third party allocating valuable
resources to the firm is not a minor non-monetary benefit and accordingly is
considered to impair compliance with the firm’s duty to act in the client’s
best interest.

[Note: recital 30 to the MiFID Delegated Directive)

For the purposes of COBS 2.3A.19R(4) and (5)(a), non-substantive material
or services consisting of short term market commentary on the latest
economic statistics or company results or information on upcoming releases
or events which are provided by a third party and which:

(1) contain only a brief unsubstantiated summary of the third party’s own
opinion on the information; and

(2) do not include any substantive analysis (e.g. where the third party
simply reiterates a view based on an existing recommendation or
substantive research),

can be deemed to be information relating to a financial instrument or
investment service of a scale and nature such that it constitutes an acceptable
minor non-monetary benefit.

[Note: recital 29 to the MiFID Delegated Directive]

Paying commission on non-advised sales of packaged products

G

E

G

The following guidance and evidential provisions provide examples of
arrangements the FCA believes will breach the client’s best interests rule if a
firm sells or arranges the sale of a packaged product for a retail client.

(1) If afirm is required to disclose commission (see COBS 6.4 (Disclosure
of charges, remuneration and commission)) to a client in relation to the
sale of a packaged product (other than in relation to arrangements
between firms that are in the same immediate group) the firm should
not enter into any of the following:

(a) volume overrides, if commission paid in respect of several
transactions is more than a simple multiple of the commission
payable in respect of one transaction of the same kind; and

(b)  an agreement to indemnify the payment of commission on terms
that would or might confer an additional financial benefit on the
recipient in the event of the commission becoming repayable.

(2) Contravention of (1) may be relied upon as tending to establish
contravention of COBS 2.3A.5R.

If a firm enters into an arrangement with another firm under which it makes

or receives a payment of commission in relation to the sale of a packaged
product that is increased in excess of the amount disclosed to the client, the
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firm is likely to have breached the rules on disclosure of charges,
remuneration and commission (see COBS 6.4) and, where applicable, the
rules on inducements in COBS 2.3A.6R(2) and (3), unless the increase is
attributable to an increase in the premiums or contributions payable by that
client.

Providing credit and other benefits to firms that advise retail clients on retail
investment products

G

E

The following guidance and evidential provisions provide examples of
arrangements the F'CA believes will breach the client’s best interests rule in
relation to a personal recommendation of a retail investment product to a
retail client.

(1)  This evidential provision applies in relation to a holding in, or the
provision of credit to, a firm which holds itself out as making personal
recommendations to retail clients on retail investment products,
except where the relevant transaction is between persons who are in
the same immediate group.

(2) A retail investment product provider should not take any step which
would result in it:

(a) having a direct or indirect holding of the capital or voting power
of a firmin (1); or

(b) providing credit to a firm in (1) (other than continuing to
facilitate the payment of an adviser charge or consultancy
charge where it is no longer payable by the retail client, as
described in COBS 6.1A.5G or COBS 6.1C.6G);

unless all the conditions in (4) are satisfied. A retail investment
product provider should also take reasonable steps to ensure that its
associates do not take any step which would result in it having a
holding as in (a) or providing credit as in (b).

(3) A firmin (1) should not take any step which would result in a retail
investment product provider having a holding as in (2)(a) or providing
credit as in (2)(b), unless all the conditions in (4) are satisfied.

(4) The conditions referred to in (2) and (3) are that:

(a) the holding is acquired, or credit is provided, on commercial
terms, that is terms objectively comparable to those on which an
independent person unconnected to a retail investment product
provider would, taking into account all relevant circumstances,
be willing to acquire the holding or provide credit;

(b) the firm (or, if applicable, each of the firms) taking the step has
reliable written evidence that (a) is satisfied;
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(c) there are no arrangements, in connection with the holding or
credit, relating to the channelling of business from the firm in (1)
to the retail investment product provider; and

(d) the retail investment product provider is not able, and none of its
associates is able, because of the holding or credit, to exercise
any influence over the personal recommendations made in
relation to retail investment products given by the firm.

(5) In this evidential provision, in applying (2) and (3) any holding of, or
credit provided by, a retail investment product provider’s associate is
to be regarded as held by, or provided by, that retail investment
product provider.

(6) Contravention of (2) or (3) may be relied upon as tending to establish
contravention of COBS 2.3A.15R.

Where a retail investment product provider, or its associate, provides credit
to a retail client of a firm making personal recommendations in relation to
retail investment products, this may create an indirect benefit for the firm
and, to the extent that this is relevant, the provider of retail investment
products may need to consider the examples in COBS 2.3A.27E as if it had
provided the credit to the firm.

In considering the compliance of arrangements between members of the
same immediate group with COBS 2.3A.15R, firms may wish to consider
the evidential provisions in COBS 2.3A.24E and COBS 2.3A.27E, to the
extent that these are relevant.

Guidance on inducements

G

A firm which fails to comply with the rules on inducements will not meet its
obligations in relation to conflicts of interest (see SYSC 10) or the obligation
to act honestly, professionally and fairly in accordance with the best interests
of its clients.

[Note: article 24(9) of MiFID]

A firm is unlikely to meet its obligations relating to best execution (see
COBS 11.2A), inducements (in this section), and conflicts of interest (see
SYSC 10) where it receives payment, remuneration or commission from
third parties (including those entities to whom or which it directs orders for
execution) in relation to the execution of client orders. Firms should also
have regard to the F'SA’s Guidance on the practice of ‘Payment for Order
Flow’.

[Note: for the FSA’s Guidance on the practice of ‘Payment for Order Flow’ see:
http://www.fca.org.uk/publication/finalised-guidance/fg12-13.pdf]
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Record keeping: inducements

R

G

R

A firm must hold evidence that any fees, commission or non-monetary
benefits paid or received by the firm are designed to enhance the quality of
the relevant service to the client by:

(1) keeping an internal list of all fees, commission and non-monetary
benefits received by the firm from a third party in relation to the
provision of the service; and

(2) recording how the fees, commission and non-monetary benefits paid
or received by the firm, or that the firm intends to use, enhance the
quality of the services provided to the relevant clients and the steps
taken in order not to impair the firm’s compliance with the duty to act
honestly, fairly and professionally in the best interests of the client.

[Note: article 11(4) of the MiFID Delegated Directive)

In relation to the MiFID business of a firm, article 72 and Annex 1 of the
MiFID Org Regulation also make provision for the keeping of records on
inducements.

[Note: article 72 and Annex 1 of the MiFID Org Regulation]

In relation to the equivalent business of a third country investment firm and
MiFID optional exemption business, information disclosed to the client in
accordance with COBS 2.3A.6R(2), (3) and (4) and COBS 2.3A.10R to
COBS 2.3A.12R must be retained in a medium that allows the storage of
information in a way accessible for future reference by the FCA, and in such
a form and manner that:

(1) the FCA is able to access it readily and to reconstitute each key stage
of the processing of each transaction;

(2) 1itis possible for any corrections or other amendments, and the
contents of the records prior to such corrections or amendments, to be
easily ascertained;

(3) itis not possible for the records otherwise to be manipulated or
altered;

(4) it can be exploited through information technology or any other
efficient method of exploitation when analysis of the data cannot be
easily carried out due to the volume and nature of the data; and

(5) the firm’s arrangements comply with the record keeping requirements
irrespective of the technology used.

After COBS 2.3A (Inducements relating to MiFID, equivalent third country or optional
exemption business) insert the following new sections COBS 2.3B (Inducements and
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research) and 2.3C (Research and execution services). All the text is new and is not

underlined.

2.3B

2.3B.1

2.3B.2

2.3B.3

2.3B.4

Inducements and research

Application

R

G

This section applies to a firm carrying on MiFID, equivalent third country or
optional exemption business.

(1) A firm providing independent advice, restricted advice or portfolio
management services to retail clients in the United Kingdom, or which
provides independent advice or portfolio management services to retail
clients outside the United Kingdom or to professional clients is
prohibited from receiving inducements (other than acceptable minor
non-monetary benefits) in relation to those services under COBS
2.3A.15R and COBS 2.3A.16R. Compliance with COBS 2.3B allows
such a firm to receive third party research without breaching that
prohibition.

(2) In addition, COBS 2.3B enables investment firms other than those in (1)
to receive research without subjecting it to an assessment under the
inducements rule in COBS 2.3A, as research acquired in accordance
with this section will not constitute an inducement.

Receiving third party research without it constituting an inducement

R

Third party research that is received by a firm providing investment services
or ancillary services to clients will not be an inducement under COBS
2.3A.5R, COBS 2.3A.15R or COBS 2.3A.16R if it is received in return for
either of the following:

(1) direct payments by the firm out of its own resources; or

(2) payments from a separate research payment account controlled by the
firm, provided that the firm meets the requirements in COBS 2.3B.4R
relating to the operation of the account.

[Note: article 13(1)(a) and (b)(excl. (i) — (iv)) of the MiFID Delegated
Directive]

Conditions relating to the operation of the research payment account

R

The requirements referred to in COBS 2.3B.3R(2) for the operation of a
research payment account are:

(1) the research payment account must only be funded by a specific
research charge to clients, which must:

(a) only be based on a research budget set by the firm for the
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purpose of establishing the amount needed for third party
research in respect of investment services rendered to its clients;
and

(b) not be linked to the volume or value of transactions executed on
behalf of clients;

(a)  the firm must set and regularly assess a research budget as an
internal administrative measure as part of establishing a research
payment account and agreeing the research charge with its
clients; and

(b)  the research budget must comply with COBS 2.3B.7R, COBS
2.3B.8R(2) and COBS 2.3B.11R;

the firm must be fully responsible for the research payment account;
and

the firm must regularly assess the quality of the research purchased,
based on robust quality criteria, and its ability to contribute to better
investment decisions for the clients who pay the research charge.

[Note: article 13(1)(b)(i-iv) and (2)(a) and (b) of the MiFID Delegated
Directive]

A firm using a research payment account must provide the following
information to clients:

ey

2)

before the provision of an investment service or ancillary service to
clients, information about the budgeted amount for research and the
amount of the estimated research charge for each of them; and

annual information on the total costs that each of them has incurred for
third party research.

[Note: article 13(1) second subparagraph of the MiFID Delegated Directive]

In accordance with Principle 7 (communications with clients), a firm should
inform clients in the annual information in COBS 2.3B.5R(2) that they are
entitled to request the information set out in COBS 2.3B.20R(1).

A firm must ensure that:

ey

2)

the total amount of research charges collected from clients under
COBS 2.3B.4R(1) does not exceed the research budget established
under COBS 2.3B.4R(2) (and, where relevant, amended under COBS
2.3B.8R(2)); and

the research budget and research payment account are not used to fund
research generated internally by the firm itself.

[Note: article 13(4) and (6) of the MiFID Delegated Directive]
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(1) A firm must agree with clients, in the firm’s investment management
agreement or general terms of business:

(a)  the research charge as budgeted by the firm; and

(b)  the frequency with which the specific research charge will be
deducted from the resources of the client over the year.

(2) A firm must not increase its research budget unless it has provided, in
advance, clear information to relevant clients about such intended
increases.

(3) If there is a surplus in a research payment account at the end of a
period, the firm must have a process to:

(a)  rebate those funds to relevant clients; or

(b)  offset it against the research budget and charge for relevant
clients calculated for the following period.

[Note: article 13(5) of the MiFID Delegated Directive]

4 In calculating a rebate or offset as set out in (3), a firm must take
reasonable steps to maintain a fair allocation of costs between clients.

Information on increases in the research budget under COBS 2.3B.8R(2)
should be provided to relevant clients in good time before such increases are
to take effect.

A firm that operates arrangements for collecting research charges by
deducting charges from those clients’ resources should ensure that those
arrangements comply with CASS 8 (Mandates), as applicable.

Governance and oversight of research payment accounts

R

For the purposes of COBS 2.3B.4R(2), a firm must ensure that:

(1) the research budget is managed solely by the firm and is based on a
reasonable assessment of the need for third party research;

2) the allocation of the research budget to purchase third party research
is subject to appropriate controls and senior management oversight to
ensure it is managed and used in the best interests of the firm’s
clients; and

3) the controls under (2) include a clear audit trail of:
(a) payments made to research providers; and
(b) how the amounts paid were determined with reference to:

(1) the quality criteria required by COBS 2.3B.4R(4); and
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(i1) the firm’s policy for using third party research
established under COBS 2.3B.12R.

[Note: article 13(6) of the MiFID Delegated Directive)

(1) A firm using a research payment account must establish a written
policy that sets out how the firm will:

(a) comply with all elements of COBS 2.3B.4R(4); and

(b) address the extent to which research purchased through the
research payment account may benefit clients’ portfolios,
including, where relevant, by taking into account investment
strategies applicable to various types of portfolios, and the
approach the firm will take to allocate such costs fairly to the
various clients’ portfolios.

2) A firm must provide the policy established under (1) to their clients.
[Note: article 13(8) of the MiFID Delegated Directive]

A firm should retain control over the overall spending for research, the
collection of client research charges and the determination of payments.

[Note: recital (28) to the MiFID Delegated Directive]

In setting a budget under COBS 2.3B.4R(2), and in light of the obligation to
fairly allocate costs under COBS 2.3B.12R(1)(b), a firm may wish to consider
setting a budget for a group of clients who would benefit from the same
research, for example because they have portfolios that are managed
according to similar investment strategies. It may be appropriate to operate a
dedicated research payment account for such a group.

Where a firm charges a client under COBS 2.3B.4R(1), that charge should be
for an amount of money owed to the firm. Therefore, provided it is collected
by the firm only when that charge becomes due and payable, that money will

not be client money held by the firm for the client who owed that charge (see
CASS 7.11.25R).

Other operational arrangements for research payment accounts

R

If a firm uses an operational arrangement for the collection of the charge
under COBS 2.3B.4R(1) where that charge is not collected separately but
alongside a transaction commission, the firm must still indicate a separately
identifiable research charge and ensure that the arrangements comply fully
with the conditions in COBS 2.3B.4R and COBS 2.3B.5R.

[Note: article 13(3) of the MiFID Delegated Directive]

A firm should ensure that the cost of research funded by client charges is not:
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linked to the volume or value of services or benefits that are not
research; or

used to cover anything other than research, such as charges for
execution.

[Note: recital 27 to the MiFID Delegated Directive)

For the purposes of COBS 2.3B.3R and COBS 2.3B.4R, a firm may delegate

the administration of the research payment account to a third party, provided
that the arrangement facilitates payments to research providers, in the name

of the firm, for the purchase of third party research, without any undue delay
and in accordance with the firm’s instruction.

[Note: article 13(7) of the MiFID Delegated Directive)

ey

2)

In order that a firm retains sufficient control, and is responsible for, a
research payment account when relying on a third party to administer
it, the firm should consider whether its arrangements with that third
party will ensure that:

(a) the firm can collect client research charges relating to a
specific research budget into a separate research payment
account for that budget, as cleared funds, without undue delay
(and, in any event, no later than 30 days after deduction from
the client’s account);

(b) the firm retains sole, full and absolute discretion over the use
of the account and the making of payments or rebates;

(c) research payment account monies are ring-fenced and
separately identifiable from the assets of the third party or,
where the third party administrator is a bank, are held on
deposit for the firm; and

(d) the third party provider has, or its creditors on insolvency
have, no right of access or recourse to the research payment
account for its own benefit, for example to offset other fees
owed by the firm or for use as collateral.

The firm remains fully responsible for discharging all of its
obligations to its clients set out in COBS 2.3B regardless of any
arrangements it makes with third parties, and should ensure it acts in
the best interests of its clients when deducting research charges from
their accounts and procuring research.

Disclosure on request of payments made from a research payment account

R

ey

Where a firm operates a research payment account, it must provide
on request to its clients a summary of:
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(a) the providers paid from this account;
(b) the total amount they were paid over a defined period;
(c) the benefits and services received by the firm; and

(d) how the total amount spent from the account compares to the
budget set by the firm for that period, noting any rebate or
carry-over if residual funds remain in the account.

A firm must also be able to provide the information in paragraph (1)
to the FCA on request for all research payment accounts.

[Note: article 13(2) of the MiFID Delegated Directive]

Research for the purposes of research payment accounts

R

G

G

A firm must only use monies in a research payment account established
under COBS 2.3B.3R(2) to pay for research or to pay a rebate to clients in
accordance with COBS 2.3B.8R(3)(a).

A firm should also consider whether the goods or services it is looking to
receive are acceptable minor non-monetary benefits under COBS 2.3A.19R
or COBS 2.3A.22G, which can be received without breaching the
inducements rules under COBS 2.3A.15R or COBS 2.3A.16R.

Examples of goods or services that the FCA does not regard as research, and
as a result could not be paid for from research payment accounts, include:

)]
2)

3)

)
(&)
(6)
)
®)
(€))
(10)

(1)

post-trade analytics;

price feeds or historical price data that have not been analysed or
manipulated in order to present the firm with meaningful conclusions;

services relating to the valuation or performance measurement of
portfolios;

seminar fees;

corporate access services;

subscriptions for publications;

travel, accommodation or entertainment costs;
order and execution management systems;
membership fees to professional associations;
direct money payments; and

administration of a research payment account.

Page 69 of 524



FCA 2017/39

2.3B.24 G A firm should not enter into any arrangements relating to the receipt of, and
payment for, third party research, whether acquired in accordance with
COBS 2.3B.3R(1) or (2), that would compromise its ability to meet its best
execution obligations as applicable under COBS 11.2A.

2.3C Research and execution services
Application
2.3C.1 R This section applies to an investment firm providing execution services to:

@)) a firm carrying on MiFID, equivalent third country or optional
exemption business; or

2) an investment firm authorised under MiFID that is not within (1); or
G) a UCITS management company; or

S a full-scope UK AIFM;, or

®) a small authorised UK AIFM; or

(6) a residual CIS operator; or

™ an incoming EEA AIFM branch.

Requirement on a firm that executes orders and provides research to price and
supply services separately

2.3C.2 R A firm providing execution services must:

(1) identify separate charges for its execution services that only reflect
the cost of executing the transaction;

2) subject each other benefit or service (other than an acceptable minor
non-monetary benefit in COBS 2.3A.19R) which it provides to
persons listed in COBS 2.3C.1R(1) to (6) to a separately identifiable
charge; and

3) ensure that the supply of, and charges for, other benefits or services
under (2) is not influenced or conditioned by levels of payment for
execution services.

[Note: article 13(9) of the MiFID Delegated Directive]

2.3C3 R A firm providing both execution and research services must price and supply
them separately.
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Compliance with COBS 2.3C.2R is intended to enable a firm subject to
COBS 2.3A.15R and COBS 2.3A.16R to comply with its obligation not to
accept and retain fees, commissions or any monetary or non-monetary
benefits paid or provided by any third party or a person acting on behalf of a
third party in relation to the provision of the service to clients.

[Note: recital 26 to the MiFID Delegated Directive]

Amend the following as shown.

24

24.1

242

243

Agent as client and reliance on others

R

This section applies to a firm that is conducting designated investment

business or ancillary activities or, in the case of MiEID-oregquivalentthird
eonntry-business MiFID, equivalent third country or optional exemption

business, other ancillary services.

This section is not relevant to, nor does it affect:

@) the question of who is the firm’s counterparty for prudential
purposes and-it-doesnot-atfeet; or

2) any obligation a firm may owe to any other person under the general
law; or

3) any obligation imposed on a firm by article 26 of MiFIR or RTS 22.

Agent as client

R

3) If there is an agreement under (2)(a) in relation to more than one C2
represented by C1, F may discharge any requirement to notify,
obtain consent from, or enter into an agreement with each C2 by
sending to, or receiving from, C1 a single communication expressed
to cover each C2, except that the following will be required for each

C2:

(b) separate confirmations under the requirements on
occasional reporting (COBS 463 16.2 or COBS 16A.3);
and

Reliance on other investment firms: MiFID and equivalent business
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This rule applies if a firm (F1), in the course of performing MiFID
or equivalent third country business, receives an instruction to
perform provide an investment or ancillary service on behalf of a
client (C) through another firm (F2), if F2 is:

F2 will remain responsible for:
(a)

(b) the apprepriateness suitability for C of any advice or
recommendations provided to C.

[Note: article 20 26 of MiFID]

ey

2)

Application

If F1 is required to perform a suitability assessment or an
appropriateness assessment under COBS 9 9A or COBS 10 10A, it
may rely upon a suitability assessment performed by F2, if F2 was
subject to the requirements for assessing suitability in COBS 9 9A
(excluding the basic advice rules) or equivalent requirements in
another EEA State in performing that assessment.

If F1 is required to perform an appropriateness assessment under
COBS 19 10A, it may rely upon an appropriateness assessment
performed by F2, if F2 was subject to the requirements for assessing
appropriateness in COBS 462 10A.2 or equivalent requirements in
another EEA State in performing that assessment.

Client categorisation

Subject to COBS 3.1.3R and COBS 3.6.4CR, in this chapter provisions

marked “EU” apply to a firm’s business other than MiFID business as if

they were rules.

Mixed business

If a firm conducts business for a client involving both:
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MiFID or equivalent third country business; and

other regulated activities subject to this chapter;

it must categorise that client for such business in accordance with the
provisions in this chapter that apply to MiFID or equivalent third country
business, including those provisions applied to equivalent third country
business as a result of COBS 3.1.2AR.

ey

Clients

For example, the requirement concerning mixed business will apply
if a MiFID investment firm or third country investment firm advises a
client on whether to invest in a scheme or a life policy. This is
because the former is within the scope of MiFID and the latter is not.
In such a case, the MiFID client categorisation requirements prevail.

General definition

R

)

2)
3)

“4)

A person to whom a firm provides, intends to provide or has
provided:

(a) aservice in the course of carrying on a regulated activity; or

(b) in the case of MiFID or equivalent third country business, an
ancillary service,

is a “client” of that firms.
A “client” includes a potential client.

In relation to the financial promotion rules, a person to whom a
financial promotion is or is likely to be communicated is a “client” of
a firm that communicates or approves it.

A client of an appointed representative or, if applicable, a tied agent,
is a “client” of the firm for whom that appointed representative, or
tied agent, acts or intends to act in the course of business for which
that firm has accepted responsibility under the Act or MiFID (see
sections 39 and 39A of the Act and SUP 12.3.5R).

[Note: article 4(1)A3-0)(9) of MiFID]

General notifications

R
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by any limitations to the level of client protection that such a
different-categorisation-would-entail: [deleted]

3.3.1A EU Articles 45(1) and (2) of the MiFID Org Regulation require firms to provide
clients with specified information concerning client categorisation.

45 (1) Investment firms shall notify new clients, and existing clients that
the investment firm has newly categorised as required by
Directive 2014/65/EU, of their categorisation as a retail client, a
professional client or an eligible counterparty in accordance with
that Directive.

(2) Investment firms shall inform clients in a durable medium about
any right that client has to request a different categorisation and
about any limitations to the level of client protection that a
different categorisation would entail.

[Note: articles 45(1) and (2) of the MiFID Org Regulation]

3.3.1B R The information referred to in article 45(2) of the MiFID Org Regulation
(as reproduced at COBS 3.3.1AEU) must be provided to clients prior to any
provision of services.

[Note: paragraph 2 of section I of annex Il to MiFID]

34 Retail clients
34.1 R A retail client is a client who is not a professional client or an eligible
counterparty.

[Note: article 4(1)32) (11) of MiFID]

3.5 Professional clients
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A professional client is a client that is either a per se professional client or
an elective professional client.

[Note: article 4(1)d4H (10) of MiFID]

Per se professional clients

R

|~

(@}

Each of the following is a per se professional client unless and to the extent
it is an eligible counterparty or is given a different categorisation under this
chapter:

(3)  inrelation to business that is not MiFID or equivalent third country
business a large undertaking meeting any of the following
conditions:

(e) atrustee of an occupational pension scheme or SSAS, or a
trustee or operator of a personal pension scheme or
stakeholder pension scheme where the scheme has (or has had
at any time during the previous two years):

(i)  assets under management of at least £10 million (or its
equivalent in any other currency at the relevant time);

@©  alocalauthor blic_authorit.

(4)  anational or regional government, including a public body that
manages public debt at national or regional level, a central bank, an
international or supranational institution (such as the World Bank,
the IMF, the ECP, the EIB) or another similar international
organisation;

A firm must categorise a local public authority or municipality which (in

either case) does not manage public debt as a retail client, unless it is
permitted to treat such a person as an elective professional client in
accordance with COBS 3.5.3BR to COBS 3.5.3ER.

As a result of COBS 3.5.2BR, a local public authority or municipality which

(in either case) does not manage public debt should not be treated as a per

Page 75 of 524



353

3.5.3A

FCA 2017/39

se professional client.

Elective professional clients

R

I

|~

A firm may treat a client other than a local public authority or municipality
as an elective professional client if it complies with (1) and (3) and, where
applicable, (2):

1)

As a result of COBS 3.5.3BR and COBS 3.5.3ER a firm should
always assess a local public authority or municipality against a
“quantitative test” to treat it as an elective professional client,
regardless of whether the firm intends to conduct business involving
MiFID or equivalent third country business or other regulated
activities subject to COBS 3.

The “quantitative test” that a firm should use depends on the
application of COBS 3.5.3BR (which applies for UK clients) and
COBS 3.5.3ER (which applies for non-UK clients).

A firm may treat a UK local public authority or municipality as an
elective professional client if it complies with COBS 3.5.3R(1) and
COBS 3.5.3R(3) and, in addition, paragraph (2) of this rule.

In the course of the assessment under COBS 3.5.3R(1) the criterion
in (a) below is satisfied as well as one of the criteria in (b) below (the
“quantitative test”):

(a) the size of the client’s financial instrument portfolio defined as
including cash deposits and financial instruments, exceeds
£10.000,000; and

(b) either:

(1)  the client has carried out transactions, in significant size,
on the relevant market at an average frequency of ten per
quarter over the previous four quarters; or

(i1)  the person authorised to carry out transactions on behalf
of the client works or has worked in the financial sector
for at least one year in a professional position, which
requires knowledge of the provision of services

envisaged; or

(ii1)  the client is an ‘administering authority’ of the Local
Government Pension Scheme within the meaning of the
version of Schedule 3 of The Local Government Pension
Scheme Regulations 2013 or, (in relation to Scotland)
within the meaning of the version of Schedule 3 of The
Local Government Pension Scheme (Scotland)
Regulations 2014 in force at 1 January 2018, and is
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acting in that capacity.

(1)  This rule applies where a firm is subjecting a UK local public
authority or municipality to the tests and is following the procedure
required as a result of COBS 3.5.3BR in respect of the firm’s
business carried on in relation to that person’s:

(a) business in the course of or connected to its administration of a
pension scheme; and

(b) other business as a local public authority or municipality.

(2) A firm must apply the qualitative and quantitative tests required as a
result of COBS 3.5.3BR separately and independently in relation to
the client’s business under (1)(a) and (1)(b).

(3) A firm must follow the procedure in COBS 3.5.3R(3) required as a
result of COBS 3.5.3BR separately and independently in relation to
the client’s business under (1)(a) and (1)(b).

As aresult of COBS 3.5.2BR and COBS 3.5.3CR, and depending on the
outcome of the qualitative and quantitative tests required as a result of
COBS 3.5.3BR, a firm may be required to categorise a UK local public

authority or municipality differently in relation to the two sorts of business
described at COBS 3.5.3CR(1)(a) and (b).

(1) A firm may treat a non-UK local public authority or municipality as
an elective professional client if it complies with COBS 3.5.3R(1)
and COBS 3.5.3R(3) and, in addition, applies the relevant
“quantitative test” under paragraph (2).

(2)  The relevant “quantitative test” under this rule is either:

(a)  where the local public authority or municipality is established
in an EEA State and the EEA State has adopted alternative or
additional criteria to those listed in the fifth paragraph to
section II.1 of annex II to MiFID, those criteria as set out in the
law or measures of that EEA State; or

(b) in any other case the same “quantitative test” that is applied in
relation to MiFID or equivalent third country business under

COBS 3.5.3R(2).

Before deciding to accept a request for re-categorisation as an elective
professional client a firm must take all reasonable steps to ensure that the
client requesting to be treated as an elective professional client satisfies the
qualitative test and, where applicable, the relevant quantitative test.

[Note: second paragraph of section II.2 of annex II to MiFID]
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Professional elient clients are responsible for keeping the firm informed
about any change that could affect their current categorisation.

[Note: fourth paragraph of section II.2 of annex II to MiFID and-article
2801} of the MiEHD-impt e Direetive]

Eligible counterparties

R

[Note: article 2430(1) of MiFID]

Per se eligible counterparties

R

Each of the following is a per se eligible counterparty (including an entity
that is not from an EEA State that is equivalent to any of the following)
unless and to the extent it is given a different categorisation under this
chapter:

[deleted]

(8)  anational government or its corresponding office, including a public
body that deals with the public debt at national level;

(9)  acentral bank; and

[Note: first paragraph of article 2430(2) and first paragraph of article 24
30(4) of MiFID]

Elective eligible counterparties

R

A firm may treat a client as an elective eligible counterparty in relation to
business other than MiFID or equivalent third country business if:

(1)  the client is an undertaking and:

(a) is a per se professional client (except for a client that is only a
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per se professional client because it is an institutional investor
under COBS 3.5.2R(5)) andinrelationto-business-otherthan

MiFID-orequivalentthird-country-business:
@

(i1)) meets the criteria in the rule on meeting two quantitative
tests (COBS 3.5.2R(3)(b)); er and

ﬁg.q%s’ E]S S&Eh]E&.Eegeﬁsaaeﬂg EHI i an-elective p) 65&.55’6i*;6*l

firm adheres to the pocedure set out at COBS 3.6.4BEU.

3.6.4A EU Article 71(1) of the MiFID Org Regulation explains which sorts of per se
professional clients may be treated as elective eligible counterparties.

71 (1) In addition to the categories which are explicitly set out in
Article 30(2) of Directive 2014/65/EU, Member States may
recognise as eligible counterparty, in accordance with Article
30(3) of that Directive, an undertaking falling within a
category of clients who are to be considered professional
clients in accordance with paragraphs 1, 2 and 3 of Section I
of Annex II to that Directive.

3.6.4B EU Article 71(5) of the MiFID Org Regulation sets out the procedure to be
followed where a client requests to be treated as an eligible counterparty.

71 (5) Where a client requests to be treated as an eligible
counterparty, in accordance with Article 30(3) of Directive
2014/65/EU, the following procedure shall be followed:

(a) the investment firm shall provide the client with a clear
written warning of the consequences for the client of
such a request, including the protections they may lose;

(b) the client shall confirm in writing the request to be
treated as an eligible counterparty either generally or in
respect of one or more investment services or a
transaction or type of transaction or product and that
they are aware of the consequences of the protection
they may have lost as a result of the request.

3.6.4C R (1) COBS3.6.4AEU and COBS 3.6.4BEU apply in relation to equivalent
third country business.
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(2) COBS 3.6.4AEU and COBS 3.6.4BEU do not apply in relation to any

other business that is not MiFID business.

[Note: second paragraph of article 2430(3) of MiFID]

Client and firm located in different jurisdictions

R

[Note: first paragraph of article 2430(3) of MiFID]

Providing clients with a higher level of protection

R

[Note: second paragraph of article 24 30(2) of, and second paragraph of

section I of annex 1II to, MiFID and-the-second-paragraph-ef-article S0(2)-of
the-MiFID-implementing Direetive]

[Note: third paragraph of section I and fourth paragraph of section I1.2 of

annex II to MiFID and-article S02)-of the MiFID-implementingDirective]

Article 45(3) of the MiFID Org Regulation sets out provisions in respect of

giving clients a higher level of protection.

45 3) Investment firms may, either on their own initiative or at the
request of the client concerned treat a client in the following
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manner:

(a) as aprofessional or retail client where that client
might otherwise be classified as an eligible
counterparty pursuant to Article 30(2) of Directive
2014/65/EU;

(b) aretail client where that client that is considered a

professional client pursuant to Section I of Annex II to
Directive 2014/65/EU.

EU Article 71(2) to (4) of the MiFID Org Regulation sets out provisions

applying to eligible counterparties requesting a higher level of protection.

71

2

Where, pursuant to the second subparagraph of Article 30(2)
of that Directive 2014/65/EU, an eligible counterparty
requests treatment as a client whose business with an
investment firm is subject to Articles 24, 25, 27 and 28 of
that Directive, the request should be made in writing, and
shall indicate whether the treatment as retail client or
professional client refers to one or more investment services
or transactions, or one or more types of transaction or

product.

Where an eligible counterparty requests treatment as a client
whose business with an investment firm is subject to Articles
24, 25, 27 and 28 of Directive 2014/65/EU, but does not
expressly request treatment as a retail client, the firm shall
treat that eligible counterparty as a professional client.

Where the eligible counterparty expressly requests treatment
as a retail client, the investment firm shall treat the eligible
counterparty as a retail client, applying the provisions in
respect of requests of non-professional treatment specified in
the second, third and fourth sub-paragraphs of Section I of
Annex II to Directive 2014/65/EU.

E.“E .fﬂ]ﬂf“f“g{“fh ofarticle SO2)-of the MilID-implementing

R (1)

If, in relation to MiFID or equivalent third country business a per se
professional client er-aperse-eligible-counterparty requests
treatment as a retail client, the client will be classified as a retail
client if it enters into a written agreement with the firm to the effect
that it will not be treated as a professional client or eligible
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counterparty for the purposes of the applicable conduct of business
regime.

(2)  This agreement must specify the scope of the re-categorisation, such
as whether it applies to one or more particular services or
transactions, to one or more types of product or transaction or to one
or more rules.

[Note: fourth paragraph of section I of annex II to MiFID and-second
paragraph-ofarticle 302y ot the M D-inplementingPirective |

[Note: second paragraph of article 2430(2) of MiFID]

Policies, procedures and records

Records

R

[Note: article 5H3)16(6) of the MiFID-implementing-Direetive MiFID]

Communicating with clients, including financial promotions
Application

Who? What?

R This chapter applies to a firm:

(D communicating with a client in relation to its designated investment
business;

3) when a MiFID investment firm or a credit institution is
communicating in connection with selling, or advising clients in
relation to, structured deposits as specified by COBS 1.1.1AAR.

G () In COBS 4.3.1R, €0BS4-58Rand-COBS471R; the defined terms
term “financial promotion” and-—direct-offerfinancialpromotion”
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includes, in relation to MiEID-or-equivalent-third-conntry-biusiness

MiFID, equivalent third country or optional exemption business, all
communications that are marketing communications within the
meaning of MiFID.

2) In the case of MiFID-erequivatent-third-country-business MiFID

equivalent third country or optional exemption business, certain
requirements in this chapter are subject to an exemption for the
communication of a third party prospectus in certain circumstances
(see recital 73 of the MiFID Org Regulation). This has a similar
effect to the exemption in article 70(1)(c) of the Financial Promotion
Order, which is referred to in the definition of an excluded
communication.

& A firm communicating with an eligible counterparty should have
regard to the application of COBS to eligible counterparty business
(COBS 1 Annex 1 Part 1).

Approving a financial promotion without communicating it (which includes
causing it to be communicated) is not MiEID-or-equivatent-third-country
business MiFID, equivalent third country or optional exemption business.
Communicating a financial promotion to a person, such as a corporate
finance contact or a venture capital contact, who is not a client within the
meaning of COBS 3.2.1R(1), COBS 3.2.1R(2) or COBS 3.2.1R(4) in respect
of the MiFID-or-equivalent-third-country-business MiFID, equivalent third

country or optional exemption business to which the financial promotion

relates, is also not MiEID-or-equivalent-third-conntry-business MiFID

equivalent third country or optional exemption business. Further guidance
on what amounts to MiFID business may be found in PERG 13.

A reference in this chapter to MiEID-orequivatent-third-country-business

MiFID, equivalent third country or optional exemption business includes a
reference to communications that occur before an agreement to perform

services in relation to MiFID-er-eqiivatent-third-country-business MiFID

equivalent third country or optional exemption business.

[Note: see recital 82 16 to the MiFID-implementing-Direetive MiFID Org
Regulation]

Fair, clear and not misleading communications

The fair, clear and not misleading rule
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A firm must ensure that a communication or a financial promotion is
fair, clear and not misleading.

This rule applies in relation to:

(a)  acommunication by the firm to a elient customer in relation to
designated investment business other than a third party
prospectus;

(aa) acommunication to an eligible counterparty that is in relation
to MiFID or equivalent third country business, other than a
third party prospectus;

As part of complying with (1), a firm must take into account the nature
of the client.

[Note: article +0(2) of MiFHD—recital 52 e MiEID- il .
Direetive article 24(3) and article 30(1) of MiFID and article 77 of the

UCITS Directive]

The fair, clear and not misleading rule applies in a way that is
appropriate and proportionate taking into account the means of
communication, and the information the communication is intended to
convey and the nature of the client and of its business, if any. So a
communication addressed to a professional client or an eligible
counterparty may not need to include the same information, or be
presented in the same way, as a communication addressed to a retail
client.

[Note: article 30(1) of MiFID and recital 65 to the MiFID Org
Regulation]

Financial promotions to be identifiable as such

R

ey

2)

[Note: article 92} 24(3) of MiFID and article 77 of the UCITS
Directive]

If a financial promotion relates to a firm’s MiFEID-or-equivalentthird
eonntry-business MiFID, equivalent third country or optional

exemption business, this rule does not apply to the extent that the
financial promotion is a third party prospectus.
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Communicating with retail clients (non-MiFID provisions)

Application

R (1

2)

3)

General rule

Subject to (2) and (3), this section applies to a firm in relation to:

(a) the provision of information in relation to its designated
investment business; and

(b)  the communication or approval of a financial promotions,

where such information or financial promotion is addressed to, or
disseminated in such a way that it is likely to be received by, a retail
client.

I . | s MEELD ol hird
eonntry-business-this-section-doesnot-apph: This section does not

apply to a firm communicating in relation to its MiFID, equivalent
third country or optional exemption business.

®) Firie ertisine.
I .. | s s 1 VLEID

' ' iness—this This section does not apply in
relation to a communication:

R A firm must ensure that information:

ey
2

3)

“)

includes the name of the firm;

is accurate and in-partictlar does-not-emphasise always gives a fair

and prominent indication of any relevant risks when referencing any
potential benefits of relevant business or a relevant investment

is sufficient for, and presented in a way that is likely to be
understood by, the average member of the group to whom it is
directed, or by whom it is likely to be received; and

does not disguise, diminish or obscure important items, statements or
warnings;

uses a font size in the indication of relevant risks that is at least equal
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to the predominant font size used throughout the information
provided, as well as a layout that ensures that such indication is

prominent;

6) is consistently presented in the same language throughout all forms
of information and marketing materials that are provided to each
client, unless the client has agreed to receive information in more
than one language; and

(@) is up-to-date and relevant to the means of communication used.

[Noterarticle 2742 of the MiELDimpl oDirectivel

4.5.5 G When communicating information, a firm should consider whether omission
of any relevant fact will result in the information being insufficient, unclear,
unfair or misleading.

Comparative information

4.5.6 R & [If information compares relevant business, relevant investments, or
persons who carry on relevant business, a firm must ensure that:

) the comparison is meaningful and presented in a fair and
balanced way:-and

) inrelat ALELD crlont thind business:
P o ind : Lfor sl :

Referring to tax

4.5.7 R (1

[Notes article 2767) of the MiEID. i e Directive]

(2)  This rule applies in relation to MiEID-or-egquivalent-third-conntry
business-or-otherwiseste a financial promotion—Hewever-it-doesnot

apply-te-afinanecialpromotion except to the extent that it relates to:
@ {deleted}
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)  apure protection contract that is a long-term care insurance
contract.

Consistent financial promotions

4.5.8 R (1) A firm must ensure that information contained in a financial
promotion is consistent with any information the firm provides to a
retail client in the course of carrying on designated investment

business ertithe-case-ot MiFtP-oreguivatert-third-comiry-bstiess;
anciltary-serviees.

[Notes article 20(7) of the MiEID. i e Directive]

(2)  This rule does not apply to a financial promotion to the extent that it
relates to:

() fdeleted}

)  apure protection contract that is a long-term care insurance
contract.

After COBS 4.5 (Communicating with retail clients (non-MiFID provisions)) insert the
following new section. All the text is new and is not underlined.

4.5A Communicating with clients (including past, simulated past and future
performance) (MiFID provisions)

Application
4.5A.1 R (1) This section applies to a firm in relation to:
(a)  the provision of information; or
(b)  the communication of a financial promotion,

which relates to the firm’s MiFID, equivalent third country or
optional exemption business.

(2)  This section does not apply to a communication:
(a)  tothe extent that it is a third party prospectus; or
(b) ifitisimage advertising.

[Note: article 24(3) of MiFID]

4.5A.2 R Provisions in this section marked “EU” apply in relation to MiFID optional
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exemption business as if they were rules (see COBS 1.2.2G).

The effect of GEN 2.2.22AR is that provisions in this section marked “EU”
also apply in relation to the equivalent business of a third country investment
firm as if they were rules.

General requirements

EU 44(1) Investment firms shall ensure that all information they address to, or
disseminate in such a way that it is likely to be received by, retail or
professional clients or potential retail or professional clients,
including marketing communications, satisfies the conditions laid
down in paragraphs 2 to 8.

G

G

44(2) Investment firm shall ensure that the information referred to in
paragraph 1 complies with the following conditions:

(a)
(b)

(©

(d)

(e

®

€3]

the information includes the name of the investment firm,

the information is accurate and always gives a fair and
prominent indication of any relevant risks when referencing
any potential benefits of an investment service or financial
instrument,

the information uses a font size in the indication of relevant
risks that is at least equal to the predominant font size used
throughout the information provided, as well as a layout
ensuring such indication is prominent,

the information is sufficient for, and presented in a way that is
likely to be understood by, the average member of the group to
whom it is directed, or by whom it is likely to be received,

the information does not disguise, diminish or obscure
important items, statements or warnings,

the information is consistently presented in the same language
throughout all forms of information and marketing materials
that are provided to each client, unless the client has accepted
to receive information in more than one language,

the information is up-to-date and relevant to the means of
communication used.

[Note: article 44(1) and (2) of the MiFID Org Regulation|

The name of the firm may be a trading name or shortened version of the
legal name of the firm, provided the client can identify the firm
communicating the information.

In deciding whether, and how, to communicate information to a particular
target audience, a firm should take into account the nature of the product or
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business, the risks involved, the client’s commitment, the likely information
needs of the average recipient, and the role of the information in the sales
process.

G  When communicating information, a firm should consider whether omission
of any relevant fact will result in the information being insufficient, unclear,
unfair or misleading.

Comparative information

EU 44(3) Where the information compares investment or ancillary services,
financial instruments, or persons providing investment or ancillary
services, investment firms shall ensure that the following conditions
are satisfied:

(a) the comparison is meaningful and presented in a fair and
balanced way;

(b) the sources of the information used for the comparison are
specified;

(c) the key facts and assumptions used to make the comparison are
included.

[Note: article 44(3) of the MiFID Org Regulation]
Referring to tax

EU 44(7) Where the information refers to a particular tax treatment, it shall
prominently state that the tax treatment depends on the individual
circumstances of each client and may be subject to change in the
future.

[Note: article 44(7) of the MiFID Org Regulation]
Consistent financial promotions

EU 46(5) Investment firms shall ensure that information contained in a
marketing communication is consistent with any information the
firm provides to clients in the course of carrying on investment and
ancillary services.

[Note: article 46(5) of the MiFID Org Regulation]
Past performance

EU 44(4) Where the information contains an indication of past performance of
a financial instrument, a financial index or an investment service,
investment firms shall ensure that the following conditions are
satisfied:

(a) that indication is not the most prominent feature of the
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communication;

(b) the information must include appropriate performance
information which covers the preceding 5 years, or the whole
period for which the financial instrument has been offered, the
financial index has been established, or the investment service
has been provided where less than five years, or such longer
period as the firm may decide, and in every case that
performance information is based on complete 12-month
periods;

(c) the reference period and the source of information is clearly
stated;

(d) the information contains a prominent warning that the figures
refer to the past and that past performance is not a reliable
indicator of future results;

(e) where the indication relies on figures denominated in a
currency other than that of the Member State in which the
retail client or potential retail client is resident, the currency is
clearly stated, together with a warning that the return may
increase or decrease as a result of currency fluctuations;

(f)  where the indication is based on gross performance, the effect
of commissions, fees or other charges are disclosed.

[Note: article 44(4) of the MiFID Org Regulation]

4.5A.11 G  The obligations relating to describing performance should be interpreted in
the light of their purpose and in a way that is appropriate and proportionate
taking into account the means of communication and the information the
communication is intended to convey. For example, a periodic statement in
relation to managing investments that is sent in accordance with the rules on
reporting information to clients (see COBS 16 and COBS 16A) may include
past performance as its most prominent feature.

[Note: recital 65 to the MiFID Org Regulation]
Simulated past performance

4.5A.12 EU 44(5) Where the information includes or refers to simulated past
performance, investment firms shall ensure that the information
relates to a financial instrument or a financial index, and the
following conditions are satisfied:

(a) the simulated past performance is based on the actual past
performance of one or more financial instruments or financial
indices which are the same as, or substantially the same as, or
underlie, the financial instrument concerned;
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in respect of the actual past performance referred to in point
(a), the conditions set out in points (a) to (¢), (¢) and (f) of
paragraph 4 are satisfied;

the information contains a prominent warning that the figures
refer to simulated past performance and that past performance
is not a reliable indicator of future performance.

[Note: article 44(5) of the MiFID Org Regulation)|

For the purposes of COBS 4.5A.12EU, the conditions referred to in article
44(5)(b) can be found reproduced in COBS 4.5A.10EU.

Future performance

EU 44(6) Where the information contains information on future performance,
investment firms shall ensure that the following conditions are
satisfied:

G

(a)

(b)

(©

(d)

(e

the information is not based on or refer to simulated past
performance;

the information is based on reasonable assumptions supported
by objective data;

where the information is based on gross performance, the
effect of commissions, fees or other charges is disclosed;

the information is based on performance scenarios in different
market conditions (both negative and positive scenarios), and
reflects the nature and risks of the specific types of instruments
included in the analysis;

the information contains a prominent warning that such
forecasts are not a reliable indicator of future performance.

[Note: article 44(6) of the MiFID Org Regulation]

A firm should not provide information on future performance if it is not able
to obtain the objective data needed to comply with the requirements
regarding information on future performance in COBS 4.5A.14EU. For
example, objective data in relation to EIS shares may be difficult to obtain.

Information that uses the name of any competent authority

EU 44(8) The information shall not use the name of any competent authority
in such a way that would indicate or suggest endorsement or
approval by that authority of the products or services of the
investment firm.

[Note: article 44(8) of the MiFID Org Regulation]
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Amend the following as shown.

4.6

4.6.1

4.6.2

Past, simulated past and future performance (non-MiFID provisions)

Application

R

ey

2)

3)

Subject to (2) and (3), this section applies to a firm in relation to:

@) ] .. Cink o in relati s AGETD
j 3 ; - [deleted]

(b) the communication or approval of a financial promotions,

where such information or financial promotion is addressed to, or
disseminated in such a way that it is likely to be received by, a retail
client.

I . | s MEELD - hixd
conntry-business-thisseetion-doesnot-apphy: This section does not
apply to a firm communicating in relation to its MiFID, equivalent
third country or optional exemption business

@) | Lt d cationisathird
prospectits;

& ifitiss hertising.
1€ cation rol e busi | MEEID

' ' iness—this This section does not apply in
relation to a communication:

(d) to the extent that it relates to a deposit that is not a structured
deposit (see also COBS 4.1.1R(3));

Past performance

R

A firm must ensure that information that contains an indication of past
performance of relevant business, a relevant investment or a financial index,
satisfies the following conditions:

2)

the information includes appropriate performance information which

covers atleast-the-immediately the preceding five years, or the whole
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period for which the investment has been offered, the financial index
has been established, or the service has been provided i (where less

than five years, or such longer period as the firm may decide), and in
every case that performance information must be based on and-shew
complete 12-month periods;

[Notes article 27(4) of the MiEID. il e Directive]

Simulated past performance

R

A firm must ensure that information that contains an indication of simulated
past performance of relevant business, a relevant investment or a financial
index, satisfies the following conditions:

2) the simulated past performance is based on the actual past
performance of one or more investments or financial indices which
are the same as, substantially the same as, or underlie, the investment
concerned;

3) in respect of the actual past performance referred to in (2), the
conditions set out in paragraphs (1) to (3), (5) and (6) of the rule on
past performance (COBS 4.6.2R) are complied with; and

(Notesarticle- 2745} of the MiEIDimpl neDirective]

Future performance

R

(D A firm must ensure that information that contains an indication of
future performance of relevant business, a relevant investment, a
structured deposit or a financial index, satisfies the following
conditions:

(©) itdisel he off : issions£ | 1 "
where the indication is based on gross performance, the effect
of commissions, fees or other charges is disclosed; and

(ca) itis based on performance scenarios in different market
conditions (both negative and positive scenarios), and reflects
the nature and risks of the specified types of investments
included in the analysis; and

(d)

Page 93 of 524



4.7

4.7.-1A

2)

FCA 2017/39

Vehor than in selat ALEID el ont thind bussiness.

this This rule only applies in relation to financial promotions that
relate to a financial instrument (or a financial index that relates
exclusively to financial instruments) or a structured deposit.

[Notes article 27(6) of the MiEID. il e Directive]

Direct offer financial promotions

Application

G A

2

COBS 4.7.-1AEU to COBS 4.7.1R contain provisions on the
communication of direct offer financial promotions.

In broad terms:

(a) COBS 4.7.-1AEU is relevant to a firm communicating a direct
offer financial promotion in relation to its MiFID, equivalent
third country or optional exemption business; and

(b) COBS 4.7.1R is relevant to a firm communicating a direct offer
financial promotion that does not relate to its MiFID, equivalent
third country or optional exemption business.

However, a MiFID investment firm, third country investment firm or
MiFID optional exemption firm which is subject to the requirements in
COBS 4.7.-1AEU may be subject to the rule in COBS 4.7.1R to the
extent that it communicates a direct offer financial promotion:

(a) which is not a marketing communication; or

(b) which does not relate to its MiFID, equivalent third country
or optional exemption business.

Direct offer financial promotions relating to MiFID, equivalent third country or

optional exemption business

EU 46(6)

Marketing communications containing an offer or invitation of the

following nature and specifying the manner of response or
including a form by which any response may be made, shall
include such of the information referred to in Articles 47 to 50 as
is relevant to that offer or invitation:

(a) an offer to enter into an agreement in relation to a financial
instrument or investment service or ancillary service with
any person who responds to the communication;

(b) an invitation to any person who responds to the
communication to make an offer to enter into an agreement in
relation to a financial instrument or investment service or

Page 94 of 524



4.7.1

FCA 2017/39

ancillary service.

However, the first subparagraph shall not apply if, in order to

respond to an offer or invitation contained in the marketing

communication, the potential client must refer to another document

or documents, which, alone or in combination, contain that

information.

[Note: article 46(6) of the MiFID Org Regulation]

Effect of provisions marked “EU” for third country investment firms and MiFID
optional exemption firms

R Provisions in this section marked “EU” apply in relation to MiFID optional

exemption business as if they were rules (see COBS 1.2.2QG).

G  The effect of GEN 2.2.22AR is that provisions in this section marked “EU”

also apply in relation to the equivalent business of a third country investment

firm as if they were rules.

I

For the purposes of COBS 4.7.-1AEU, the provisions of articles 47 to 50 of

the MiFID Org Regulation can be found reproduced in COBS 6.1ZA and

COBS 14.3A.

Other direct offer financial promotions

R (1)

2
3)

Subject to (3) and (4), a firm must ensure that a direct offer financial
promotion that is addressed to, or disseminated in such a way that it
is likely to be received by, a retail client contains:

(a)

(b)

sueh-of the information referred to in the rules on information
disclosure (COBS 6.1.4R, COBS 6.1.6R, COBS 6.1.7R,
COBS 6.1.9R, COBS 14.3.2R, COBS 14.3.3R, COBS 14.3.4R
and COBS 14.3.5R) as is relevant to that offer or invitation;
and

tNote: article 298} of the- MiFID-implementing Directive
the ; e h.ﬂiEgii.ﬁfli.mi]m Articles 30033 oF the Mkl

i | VMLELD ol hixd
business; additional appropriate information about the

relevant business and relevant investments so that the client
is reasonably able to understand the nature and risks of the
relevant business and relevant investments and consequently
to take investment decisions on an informed basis.

If This section does not apply in relation to a marketing

communication that relates to a firm’s MiEID-or-egquivalentthird
ecountry-businessthis-section-deesnot-apply: MiFID, equivalent
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third country or optional exemption business

®) it e Lertisine.

I . | s s hat i VGELD
equivalentthird-country-business-this This section does not apply in

relation to a communication:

[deleted]

Although COBS 4.7.1R(1)(b) does not apply in relation to MiEED-e#
equivalent-third-country-business MiFID, equivalent third country or

optional exemption business, similar requirements may apply under COBS

22 2.2A.

Warrants and derivatives

R

ey

A firm must not communicate or approve a direct offer financial
promotion:

(c) where the firm will not itself be required to comply with the
rules on appropriateness (see COBS 10 and 10A);

Non-readily realisable securities

R

3)

The second condition is that the firm itself or the person who will
arrange or deal in relation to the non-readily realisable security will
comply with the rules on appropriateness (see COBS 10 and 10A) or
equivalent requirements for any application or order that the person
is aware, or ought reasonably to be aware, is in response to the direct
offer financial promotion.

R A firm may communicate or approve a direct-offer financial promotion
relating to a non-readily realisable security to or for communication to a
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retail client if:

(1) the firm itself will comply with the suitability rules (COBS 9 and 9A)
in relation to the investment promoted; or

2) the retail client has confirmed before the promotion is made that they
are a retail client of another firm that will comply with the suitability
rules (COBS 9 and 9A) in relation to the investment promoted; or

4.10 Systems and controls and approving and communicating financial
promotions

Approving financial promotions

4.10.3 G

3) Approving a financial promotion for communication by an
unauthorised person is not MiFID-er-equivalentthird-country
business MiFID, equivalent third country or optional exemption
business.

Relying on another firm’s confirmation of compliance

4.10.10 R
2) This rule does not apply in relation to MiFEID-eregiivatent-third
eonntry-business MiFID, equivalent third country or optional
exemption business.
4.11 Record keeping: financial promotion
4.11.1 R

4) If a communication relates to a firm’s MiFEID-or-equivetent-third
eonntry-business MiFID, equivalent third country or optional

exemption business, this section does not apply:
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Nete: - cle 513) of the MiELD-imnl e Directive]

A MiFID investment firm, third country investment firm or MiFID optional

exemption firm should refer to the requirements on record keeping in the

MiFID Org Regulation and SYSC 9.

Restrictions on the promotion of non-mainstream pooled investments

Advice and preliminary assessment of suitability

G

ey

2)

Where a firm communicates any promotion of a non-mainstream
pooled investment in the context of advice, it should have regard to
and comply with its obligations under COBS 9 or 9A (as applicable).
Firms should also be mindful of the appropriateness requirements in
COBS 10 and 10A which apply to a wide range of non-advised
services.

(b)

(©

There is no duty to communicate the preliminary assessment
of suitability to the client. If the firm does so, it must not do
so in a way that amounts to making a personal
recommendation unless it complies with the rules in COBS 9
or 9A (as applicable) on suitability.

The requirement for a preliminary assessment of suitability
does not extend to a full suitability assessment, unless advice
is being offered in relation to the non-mainstream pooled
investment being promoted, in which case the requirements in
COBS 9 or 9A apply (as applicable). However, it requires
that the firm take takes reasonable steps to acquaint itself
with the client’s profile and objectives in order to ascertain
whether the non-mainstream pooled investment under
contemplation is likely to be suitable for that client. The firm
should not promote the non-mainstream pooled investment to
the client if it does not consider it likely to be suitable for that
client following such preliminary assessment.

Information about the firm, its services and remuneration

Information about the firm and compensation information (non-MiFID
provisions)

Application
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6.1.1 R (1) This section applies to a firm that carries on designated investment
business, other than MiFID, equivalent third country or optional
exemption business, for:

e a retail client-and

&) ] EAMGELD el hire busi :
elient.

Q) I | ded this-section-l bes- Hary-servi

third cowntry business carricd on with or for a cfiens. |deleted|

Information about a firm and its services

6.1.4 R A firm must provide a #etai#t client with the following general information,
if relevant:

@) ) . . . . ,
| o which l? S ith the firm_and
receive documents and other information from the firme: [deleted]

5) ) . . . . ,
1d i 7 horittl 3] horised
Firm: [deleted]

(6) if the firm is acting through an appointed representative ors—~where

applicableatied-agent, a statement of this fact speeifyingthe EEA
State-in-which-that-appointed representative-or-tied-agentis
reetstered:

6.1.6 R

2) If a firm proposes to manage investments for a retail client, the firm
must provide the client with such of the following information as is
applicable:

[Note: articles 30(2)-and-(3) o the MiEID-impl neDirective]
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Information concerning safeguarding of designated investments belonging to
clients and client money

6.1.7 R (1)

2)

3)

“)

A firm that holds designated investments or client money for a retait
client subject to the custody chapter or the client money chapter must
provide that client with the following information:

(b) 1if applicable, that the designated investments belonging to the
retait client may be held in an omnibus account by a third party
and a prominent warning of the resulting risks;

A firm that holds designated investments or client money for a retait
client must inform the client:

A firm within (1) must also, before entering into securities financing
transactions in relation to designated investments held by it on behalf
of a retail client, or before otherwise using such designated
investments for its own account or the account of another client, in
good time before the use of those designated investments provide the
client, in a durable medium, with clear, full and accurate information
on the obligations and responsibilities of the firm with respect to the
use of those designated investments, including the terms for their
restitution, and on the risks involved.

Information about costs and associated charges

6.1.9 R A firm must provide a reta#t client with information on costs and associated
charges including, if applicable:

&)

the total price to be paid by the client in connection with the
designated investment or the designated investment business e
anciltary-serviees, including all related fees, commissions, charges
and expenses, and all taxes payable via the firm or, if an exact price
cannot be indicated, the basis for the calculation of the total price so
that the client can verify it. The commissions charged by the firm
must be itemised separately in every case;
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(Notesarticle-33-of the MiEIDimpl neDirective]

Timing of disclosure

R (1) A firm must provide a client with the information required by this
section in good time before the provision of designated investment

business er-ancittary-serviees unless otherwise provided by this rule.

(2) A firm may instead provide that information immediately after
starting to provide designated investment business er-anecttary
servieces if:

(b) in any case where the rule on voice telephony communications
(COBS 5.1.12R) does not otherwise apply, the firm complies
with that rule in relation to the reta# client, as if that client were
a consumer.

[Note: article 20(2)29(3) and 205} of the MiEID-imp! neDirective]

Medium of disclosure

R

(Notesarticle-20(4)-of the MiEIDimpl neDirective]

Keeping the client up to date

R

[Notes article 20(6) of the MiEID. i e Directive]

Existing clients

G

(Notesrecital-S0-to-the MiELD-inl neDirective]

Compensation information

R (1) A firm earrying-onMiFID-business must make available to a client,

who has used or intends to use these the firm’s services, information
necessary for the identification of the compensation scheme or any
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other investor-compensation scheme of which the firm is a member
(including, if relevant, membership through a branch) or any
alternative arrangement provided for in accordance with the Investor
Compensation Directive.

After COBS 6.1 (Information about the firm and compensation information (non-MiFID
provisions)) insert the following new section. All the text is new and is not underlined.

6.1ZA

6.1ZA.1

6.1ZA.1.1

6.1ZA.1.2

6.1ZA.1.3

6.1ZA.1.3
A

6.1ZA.2

6.1ZA.2.1

Information about the firm and compensation information (MiFID
provisions)

Application

R (1)  Subject to (2), this section applies to a firm in relation to its MiFID,
equivalent third country or optional exemption business.

(2) COBS 6.1ZA.2.12R does not apply to a firm in respect of its MiFID
optional exemption business.

G  This section imposes requirements relating to disclosure of information to
clients that are additional to the general requirements in COBS 2.2A.

Effect of provisions marked “EU” for third country investment firms and MiFID
optional exemption firms

R Provisions in this section marked “EU” apply in relation to MiFID optional
exemption business as if they were rules (see COBS 1.2.2G).

G  The effect of GEN 2.2.22AR is that provisions in this section marked “EU”
also apply in relation to the equivalent business of a third country
investment firm as if they were rules.

[Note: ESMA has issued guidelines under article 16(3) of the ESMA Regulation
on cross-selling practices. See
https://www.esma.europa.eu/sites/default/files/library/2016-
574_en_guidelines_on_cross-selling_practices.pdf]

Information about a firm and its services

EU 47(1) Investment firms shall provide clients or potential clients with the
following general information, where relevant:

(a) the name and address of the investment firm, and the contact
details necessary to enable clients to communicate effectively
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with the firm;

the languages in which the client may communicate with the
investment firm, and receive documents and other
information from the firm;

the methods of communication to be used between the
investment firm and the client including, where relevant,
those for the sending and reception of orders;

a statement of the fact that the investment firm is authorised
and the name and contact address of the competent authority
that has authorised it;

where the investment firm is acting through a tied agent, a
statement of this fact specifying the Member State in which
that agent is registered;

the nature, frequency and timing of the reports on the
performance of the service to be provided by the investment
firm to the client in accordance with Article 25(6) of
Directive 2014/65/EU;

where the investment firm holds client financial instruments
or client funds, a summary description of the steps which it
takes to ensure their protection, including summary details of
any relevant investor compensation or deposit guarantee
scheme which applies to the firm by virtue of its activities in
a Member State;

a description, which may be provided in summary form, of
the conflicts of interest policy maintained by the firm in
accordance with Article 34;

at the request of the client, further details of that conflicts of
interest policy in a durable medium or by means of a website
(where that does not constitute a durable medium) provided
that the conditions set out Article 3(2) are satisfied.

The information listed in points (a) to (i) shall be provided in good
time before the provision of investment services or ancillary
services to clients or potential clients.

[Note: article 47(1) of the MiFID Org Regulation]

Reference in COBS 6.1ZA.2.1EU to “Article 25(6) of Directive
2014/65/EU” is to the requirements in COBS 16A.2.1R.

A firm disclosing details of its authorisation should refer to the appropriate
form of words set out in GEN 4 Annex 1R or GEN 4 Annex 1AR as

appropriate.
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Information about a firm’s portfolio management service

6.1ZA.2.4 EU 47(2)

47(3)

When providing the service of portfolio management, investment
firms shall establish an appropriate method of evaluation and
comparison such as a meaningful benchmark, based on the
investment objectives of the client and the types of financial
instruments included in the client portfolio, so as to enable the
client for whom the service is provided to assess the firm’s
performance.

Where investment firms propose to provide portfolio management
services to a client or potential client, they shall provide the client,
in addition to the information required under paragraph 1, with
such of the following information as is applicable:

(a) information on the method and frequency of valuation of
the financial instruments in the client portfolio;

(b) details of any delegation of the discretionary management
of all or part of the financial instruments or funds in the
client portfolio;

(c) a specification of any benchmark against which the
performance of the client portfolio will be compared;

(d) the types of financial instrument that may be included in the
client portfolio and types of transaction that may be carried
out in such instruments, including any limits;

(e) the management objectives, the level of risk to be reflected
in the manager’s exercise of discretion, and any specific
constraints on that discretion.

The information listed in points (a) to (e) shall be provided in good
time before the provision of investment services or ancillary
services to clients or potential clients.

[Note: articles 47(2) and (3) of the MiFID Org Regulation]

Information concerning safeguarding of financial instruments belonging to clients
and client money

6.1ZA.2.5 EU 49(1)

49(2)

Investment firms holding financial instruments or funds belonging
to clients shall provide those clients or potential clients with the
information specified in paragraphs 2 to 7 where relevant.

The investment firm shall inform the client or potential client
where the financial instruments or funds of that client may be held
by a third party on behalf of the investment firm and of the
responsibility of the investment firm under the applicable national
law for any acts or omissions of the third party and the
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consequences for the client of the insolvency of the third party.

Where financial instruments of the client or potential client may, if
permitted by national law, be held in an omnibus account by a third
party, the investment firm shall inform the client of this fact and
shall provide a prominent warning of the resulting risks.

The investment firm shall inform the client or potential client
where it is not possible under national law for client financial
instruments held with a third party to be separately identifiable
from the proprietary financial instruments of that third party or of
the investment firm and shall provide a prominent warning of the
resulting risks.

The investment firm shall inform the client or potential client
where accounts that contain financial instruments or funds
belonging to that client or potential client are or will be subject to
the law of a jurisdiction other than that of a Member State and shall
indicate that the rights of the client or potential client relating to
those financial instruments or funds may differ accordingly.

An investment firm shall inform the client about the existence and
the terms of any security interest or lien which the firm has or may
have over the client’s financial instruments or funds, or any right of
set-off it holds in relation to those instruments or funds. Where
applicable, it shall also inform the client of the fact that a
depository may have a security interest or lien over, or right of set-
off in relation to those instruments or funds.

An investment firm, before entering into securities financing
transactions in relation to financial instruments held by it on behalf
of a client, or before otherwise using such financial instruments for
its own account or the account of another client shall in good time
before the use of those instruments provide the client, in a durable
medium, with clear, full and accurate information on the
obligations and responsibilities of the investment firm with respect
to the use of those financial instruments, including the terms for
their restitution, and on the risks involved.

[Note: article 49 of the MiFID Org Regulation]

6.1ZA.2.6 G  Firms subject to either or both the custody rules and the client money rules
are reminded of the information requirements concerning custody assets
and client money in CASS 9.3 (Prime brokerage agreement disclosure
annex) and CASS 9.4 (Information to clients concerning custody assets and
client money).

Information about costs and associated charges

6.1ZA277 R  COBS 2.2A.2R requires a firm to provide a client with information about all
costs and related charges. That information must include:
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information relating to both investment services and ancillary
services,

where relevant, the cost of any investment advice;

the cost of the financial instrument recommended or marketed to the
client;

information on how the client may pay; and
details of any third party payments.
article 24(4)(c) of MiFID]

A firm must aggregate the information about costs and charges
required by COBS 2.2A.2R and COBS 6.1ZA.2.7R, where those
costs and charges are not caused by the occurrence of underlying
market risk. This is to allow the client to understand the overall cost,
and the cumulative effect on the return, of the investment.

A firm must provide the client with an itemised breakdown of the
costs and charges information required by (1) and COBS
6.1ZA.2.7R when requested by the client.

The information must, where applicable, be provided to the client on
a regular basis, and at least annually, during the life of the
investment.

article 24(4) of MiFID]

A firm must provide the information required by COBS 6.1ZA.2.7R
and COBS 6.1ZA.2.8R in a comprehensible form in such a manner
that the client is reasonably able to understand the nature and risks
of the investment service and of the specific type of financial
instrument that is being offered and, consequently, to take
investment decisions on an informed basis.

That information may be provided in a standardised format.
article 24(5) of MiFID]

For the purposes of providing information to clients on all costs
and charges pursuant to Article 24(4) of Directive 2014/65/EU,
investment firms shall comply with the detailed requirements in
paragraphs 2 to 10.

Without prejudice to the obligations set out in Article 24(4) of
Directive 2014/65/EU, investment firms providing investment
services to professional clients shall have the right to agree to a
limited application of the detailed requirements set out in this
Article with these clients. Investment firms shall not be allowed to
agree such limitations when the services of investment advice or
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portfolio management are provided or when, irrespective of the
investment service provided, the financial instruments concerned
embed a derivative.

Without prejudice to the obligations set out in Article 24(4) of
Directive 2014/65/EU, investment firms providing investment
services to eligible counterparties shall have the right to agree to a
limited application of the detailed requirements set out in this
Article, except when, irrespective of the investment service
provided, the financial instruments concerned embed a derivative
and the eligible counterparty intends to offer them to its clients.

For ex-ante and ex-post disclosure of information on costs and
charges to clients, investment firms shall aggregate the following:

(a) all costs and associated charges charged by the investment firm
or other parties where the client has been directed to such other
parties, for the investment services(s) and/or ancillary services
provided to the client; and

(b) all costs and associated charges associated with the
manufacturing and managing of the financial instruments.

Costs referred to in points (a) and (b) are listed in Annex II to this
Regulation. For the purposes of point (a), third party payments
received by investment firms in connection with the investment
service provided to a client shall be itemised separately and the
aggregated costs and charges shall be totalled and expressed both
as a cash amount and as a percentage.

Where any part of the total costs and charges is to be paid in or
represents an amount of foreign currency, investment firms shall
provide an indication of the currency involved and the applicable
currency conversion rates and costs. Investments firms shall also
inform about the arrangements for payment or other performance.

In relation to the disclosure of product costs and charges that are
not included in the UCITS KIID, the investment firms shall
calculate and disclose these costs, for example, by liaising with
UCITS management companies to obtain the relevant information.

The obligation to provide in good time a full ex-ante disclosure of
information about the aggregated costs and charges related to the
financial instrument and to the investment or ancillary service
provided shall apply to investment firms in the following
situations:

(a) where the investment firm recommends or markets
financial instruments to clients; or

(b) where the investment firm providing any investment

services is required to provide clients with a UCITS KIID
or PRIIPs KID in relation to the relevant financial
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instruments, in accordance with relevant Union legislation.

Investment firms that do not recommend or market a financial
instrument to the client or are not obliged to provide the client
with a KID/KIID in accordance with relevant Union legislation
shall inform their clients about all costs and charges relating to the
investment and/or ancillary service provided.

Where more than one investment firm provides investment or
ancillary services to the client, each investment firm shall provide
information about the costs of the investment or ancillary services
it provides. An investment firm that recommends or markets to its
clients the services provided by another firm, shall aggregate the
cost and charges of its services together with the cost and charges
of the services provided by the other firm. An investment firm
shall take into account the costs and charges associated to the
provision of other investment or ancillary services by other firms
where it has directed the client to these other firms.

Where calculating costs and charges on an ex-ante basis,
investment firms shall use actually incurred costs as a proxy for
the expected costs and charges. Where actual costs are not
available, the investment firm shall make reasonable estimations
of these costs. Investment firms shall review ex-ante assumptions
based on the ex-post experience and shall make adjustment to
these assumptions, where necessary.

Investment firms shall provide annual ex-post information about
all costs and charges related to both the financial instrument(s) and
investment and ancillary service(s) where they have recommended
or marketed the financial instrument(s) or where they have
provided the client with the KID/KIID in relation to the financial
instrument(s) and they have or have had an ongoing relationship
with the client during the year. Such information shall be based on
costs incurred and shall be provided on a personalised basis.

Investment firms may choose to provide such aggregated
information on costs and charges of the investment services and
the financial instruments together with any existing periodic
reporting to clients.

Investment firms shall provide their clients with an illustration
showing the cumulative effect of costs on return when providing
investment services. Such an illustration shall be provided both on
an ex-ante and ex-post basis. Investment firms shall ensure that the
illustration meets the following requirements:

(a) the illustration shows the effect of the overall costs
and charges on the return of the investment;

(b) the illustration shows any anticipated spikes or
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fluctuations in the costs; and

(c) the illustration is accompanied by a description of
the illustration.

[Note: article 50 of the MiFID Org Regulation)

The rules on inducements in COBS 2.3 A may also require a firm to disclose
information to a client in relation to the benefits provided to a firm.

Information about costs and charges of different services or products

R

(1)  This rule applies to a firm that offers an investment service with
another service or product or as part of a package or as a condition
of the same agreement or package.

(2)  The firm must inform the client whether it is possible to buy the
different components separately and must provide information on
the costs and charges of each component.

(3)  If the agreement or package is offered to a retail client, the firm
must:

(a)  inform that retail client if the risks resulting from the
agreement or package are likely to be different from the risks
associated with the components when taken separately; and

(b)  provide that retail client with an adequate description of the
different components of the agreement or package and the
way in which its interaction modifies the risks.

[Note: article 24(11) of MiFID]

Timing of disclosure

EU 46(2) Investment firms shall, in good time before the provision of

G

investment services or ancillary services to clients or potential
clients, to provide the information required under Articles 47 to 50.

[Note: article 46(2) of the MiFID Org Regulation)|

The following provisions of COBS reproduce the information requirements
contained in Articles 47 to 50 of the MiFID Org Regulation: COBS
6.1ZA.2.1EU, COBS 6.1ZA.2.4EU, COBS 6.1ZA.2.5EU, COBS
6.1ZA.2.10EU, and COBS 14.3A.5EU.

Medium of disclosure

EU 46(3) The information referred to in paragraphs 1 and 2 shall be provided

in a durable medium or by means of a website (where it does not
constitute a durable medium) provided that the conditions specified
in Article 3(2) are satisfied.
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[Note: article 46(3) of the MiFID Org Regulation)]

Keeping the client up to date

EU 46(4) Investment firms shall notify a client in good time about any

material change to the information provided under Articles 47 to 50
which is relevant to a service that the firm is providing to that
client. That notification shall be given in a durable medium if the
information to which it relates is given in a durable medium.

[Note: article 46(4) of the MiFID Org Regulation]

Existing clients

G

ey

2)

A firm need not treat each of several transactions in respect of the
same type of financial instrument as a new or different service and
so does not need to comply with the disclosure rules in this chapter
in relation to each transaction.

[Note: recital 69 to the MiFID Org Regulation]

A firm should ensure that the client has received all relevant
information in relation to a subsequent transaction, such as details
of product charges that differ from those disclosed in respect of a
previous transaction.

Compensation information

R

ey

2)

3)

“)

A firm must make available to a client, who has used or intends to
use a firm’s services, information necessary for the identification of
the compensation scheme or any other investor-compensation
scheme of which the firm is a member (including, if relevant,
membership through a branch) or any alternative arrangement
provided for in accordance with the Investor Compensation
Directive.

The information under (1) must include the amount and scope of the
cover offered by the compensation scheme and any rules laid down
by the EEA State pursuant to article 2(3) of the Investor
Compensation Directive.

A firm must provide, on the client’s request, information concerning
the conditions governing compensation and the formalities which
must be completed to obtain compensation.

The information provided for in this rule must be made available in
a durable medium or via a website if the website conditions are
satisfied in the official language or languages of the EEA State.

[Note: article 10(1) and (2) of the Investor Compensation Directive]
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Record keeping: information about the firm and compensation information

6.1ZA2.1 G Firms are reminded of the general record-keeping requirements in SYSC
9 9.

Amend the following as shown.

6.1A Adyviser charging and remuneration

Requirement to be paid through adviser charges

6.1A4 R Except as specified in COBS 6.1A.4AR, COBS 6.1A.4ABR, COBS
6.1A.4ACG, and COBS 6.1A.4BR and COBS 6.1A.5AR(1), a firm must:

6.1A.5 G

Acceptable minor non-monetary benefits

6.1A.5A R 1) For the purposes of COBS 6.1A.4R(2), a firm or its associate may
solicit or accept minor non-monetary benefits which meet the
requirements of:

(@ COBS 2.3A.15R, in relation to the provision of investment
services; Or

(b) COBS 6.1A.5AR(2), in relation to other business.

(@) An acceptable minor non-monetary benefit is one which:

(@ is clearly disclosed prior to the provision of the relevant
service to the client, which the firm may describe in a

generic way;

(b)  is capable of enhancing the quality of service provided to the
client,

©) is of a scale and nature that it could not be judged to impair
the firm’s compliance with its duty to act honestly, fairly and
professionally in the best interests of the client:;

(d)  1isreasonable, proportionate and of a scale that is unlikely to
influence the firm’s behaviour in any way that is detrimental
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to the interests of the relevant client; and

consists of:

o)

(iii)

information or documentation relating to a specific
retail investment product or a service provided in the
course of carrying on related designated investment
business, that is generic in nature or personalised to
reflect the circumstances of an individual client;

written material from a third party that is
commissioned and paid for by a corporate issuer or
potential issuer to promote a new issuance by the
company, or where the third party firm is
contractually engaged and paid by the issuer to
produce such material on an ongoing basis, provided
that the relationship is clearly disclosed in the
material and that the material is made available at the
same time to any firms wishing to receive it, or to the

general public;

participation in conferences, seminars and other

training events on the benefits and features of a
specific retail investment product or a service
provided in the course of carrying on related
designated investment business; and

hospitality of a reasonable de minimis value, such as
food and drink during a business meeting or a
conference, seminar or other training events
mentioned under (iii).

research relating to an issue of shares, debentures,
warrants Or certificates representing certain
securities by an issuer, which is:

(A) produced:

(1)  prior to the issue being completed; and

(2) by a person that is providing
underwriting or placing services to the
issuer on that issue; and

(B) made available to prospective investors in the
issue; or

research that is received so that the firm may evaluate
the research provider’s research service, provided
that:
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it is received during a trial period that lasts no
longer than three months;

no monetary or non-monetary consideration is
due (whether during the trial period, before or
after) to the research provider for providing the
research during the trial period;

the trial period is not commenced with the
research provider within 12 months from the
termination of an arrangement for the
provision of research (including any previous
trial period) with the research provider; and

the firm makes and retains a record of the dates
of any trial period accepted under this rule, as
well as a record of how the conditions in (A)
to (C) were satisfied for each such trial period.

G COBS 2.3A.8R sets out the conditions to be met if a fee, commission or

non-monetary benefit is designed to enhance the quality of the service to a

client in relation to MiFID, equivalent third country or optional exemption

business. For the purposes of COBS 2.3A.19R(2) and COBS

6.1A.5AR(2), those conditions are also likely to be relevant to firms

considering whether a fee, commission or non-monetary benefit is capable

of enhancing the quality of the service to a client in relation to the

restriction in COBS 6.1A.4R(2).

[Note: articles 24(7) and (8) of MiFID refer to minor non-monetary

benefits that are capable of enhancing the quality of service provided to

the client]

Retail investment product provider, operator of an electronic system in
relation to lending, and platform service provider requirements relating to
adviser charging and remuneration

Requirement not to offer commissions

R (1) Except as specified in COBS 6.1B.5AR, a firm must not offer or pay
(and must ensure that none of its associates offers or pays) any
commissions, remuneration or benefit of any kind to another firm,
or to any other third party for the benefit of that firm, in relation to a
personal recommendation (or any related services), except those
that facilitate the payment of adviser charges from a retail client’s
investments in accordance with this section.
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(2)  Paragraph (1) does not apply to minor non-monetary benefits which
meet the requirements of':

(@ COBS 2.3A.19R, in connection with the provision of
investment services:; or

(b) COBS 6.1A.5AR(2), in connection with other business.

The guidance in COBS 6.1A.5BG is also relevant for the purposes of
COBS 6.1B.5R(2).

Requirements on firms facilitating the payment of adviser charges

COBS 6.1B.9R(3) does not prevent a firm, if this is in the retail client’s
best interests, from entering into an agreement with another firm which is
providing a personal recommendation to a retail client, or with a retail
client of such a firm, to provide it with credit separately in accordance
with the rules on providing credit and other benefits to firms that advise on
retail investment products or P2P agreements (COBS 2.3.12E and, COBS
2.3.12AG, COBS 2.3A.27E and COBS 2.3A.28G).

Using a platform service for arranging and advising

Client’s best interests rule and using a platform service

When selecting and using a platform service for the purpose described in
COBS 6.1F.1R, a firm should be mindful of its duty to comply with the
client’s best interests rule and the #le rules on inducements (COBS
2.3.1R, COBS 2.3A.5R and COBS 2.3A.15R).

COBS 6.2A (Describing advice services) is deleted in its entirety. The deleted text is not

shown.

6.2A

Describing advice services [deleted]
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After the deleted COBS 6.2A insert the following new section COBS 6.2B. All the text is new
and is not underlined.

6.2B

6.2B.1

6.2B.2

6.2B.3

6.2B.4

Describing advice services

Application

R (D

R (1)

2)

This section applies to a firm that provides:

(a)  investment advice in the course of MiFID, equivalent third
country or optional exemption business to clients in relation to
financial instruments or structured deposits; or

(b)  investment advice to retail clients in the United Kingdom in
relation to financial instruments, structured deposits or other
retail investment products; or

(¢)  basic advice to retail clients in the United Kingdom.

This section does not apply to a firm when it makes a personal
recommendation or provides basic advice to an employee, if that
recommendation or advice is provided under the terms of an
agreement between the firm and that employee’s employer which is
subject to the rules on consultancy charges (COBS 6.1C).

This section does not apply to a firm when it makes a personal
recommendation to a retail client in relation to a Holloway sickness

policy, provided that the Holloway policy special application

conditions are met.

G  P2P agreements are neither financial instruments nor retail investment
products. This section does not apply to a firm when it is advising on P2P
agreements.

G (1)

2)

This section applies in accordance with the territorial scope of the
general application of this sourcebook as modified in COBS 1
Annex 1.

But the effect of COBS 6.2B.1R(1) and COBS 6.2B.6R to COBS
6.2B.9R includes that:

(a) this section does not apply to a firm that provides investment
advice to a retail client in relation to a retail investment
product that is not a financial instrument if the retail client is
outside the United Kingdom; and

(b) a firm that carries on MiFID or equivalent third country

business with a retail client outside the United Kingdom
need only have regard to financial instruments and
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structured deposits (and not other retail investment products)
in conducting its assessment for the purposes of COBS
6.2B.11R.

Introduction

6.2B.5 G This section transposes provisions in MiFID on describing advice services
relating to financial instruments and structured deposits for all clients and
reproduces a number of provisions of the directly applicable MiFID Org
Regulation as explained in COBS 1.2. The requirements apply in relation
to MiFID, equivalent third country or optional exemption business. The
requirements are extended to apply to other investment advice and cover
other retail investment products when the client is a retail client in the
United Kingdom.

Interpretation of rules and guidance: relevant products

6.2B.6 R In this section a “relevant product” is:

(D where the client is a retail client in the United Kingdom, a
financial instrument, structured deposit or other retail investment
product; or

2) otherwise, a financial instrument or structured deposit.

[Note: article 1(4) of MiFID]
Interpretation of EU provisions: MiFID business

6.2B.7 R A firm must treat obligations in relation to financial instruments as
extending to other retail investment products when complying with the
provisions in this section marked “EU” in the course of MiFID business
with a retail client in the United Kingdom.

6.2B.8 G References to financial instruments include structured deposits (but not
other retail investment products) when a firm is complying with the
provisions in this section marked “EU” in the course of MiFID business
with a retail client outside the United Kingdom or with a professional
client.

[Note: article 1(2) of the MiFID Org Regulation)]
Interpretation of EU provisions: non-MiFID business

6.2B.9 R In relation to business that is not MiFID business, a firm must comply
with provisions in this section marked “EU” as if they were rules but:

(1)  reading references to financial instruments as including structured
deposits and (if the client is a retail client in the United Kingdom)
other retail investment products;

2) (for business that is not equivalent business of a third country
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investment firm or MiFID optional exemption business) the firm
need not comply with the following provisions of the MiFID Org
Regulation:

(a) the requirement in paragraph 2 of article 52(1) of the MiFID
Org Regulation (reproduced in COBS 6.2B.32EU) not to
give undue prominence to their independent advice services;

(b) the requirement in article 52(4) of the MiFID Org
Regulation (reproduced in COBS 6.2B.36EU) to distinguish
the range of financial instruments issued or provided by
entities not being closely linked with the firm; and

(c) the requirement in article 53(3)(c) of the MiFID Org
Regulation (reproduced in COBS 6.2B.29EU) that a firm
does not allow a natural person to provide both independent
advice and restricted advice.

Interpretation: non-independent advice and restricted advice

6.2B.10 G This section refers to both “restricted advice” and “non-independent
advice”. These terms have the same meaning.

Firms holding themselves out as independent

6.2B.11 R If a firm informs a client that it provides independent advice, that firm
must assess a sufficient range of relevant products available on the market
which must:
(1) be sufficiently diverse with regard to their:
(a) type; and
(b) issuers or product providers,
to ensure that the client’s investment objectives can be suitably
met; and
2) not be limited to relevant products issued or provided by:

(a) the firm itself or by entities having close links with the firm;
or

(b) other entities with which the firm has such close legal or
economic relationships, including contractual relationships,
as to present a risk of impairing the independent basis of the
advice provided.

[Note: article 24(7)(a) of MiFID]

6.2B.12 R COBS 6.2B.11R does not apply to group personal pension schemes if a
firm discloses information to a client in accordance with the rule on group
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personal pension schemes (COBS 6.1C.20AR).

The combined effect of COBS 6.2B.6R and COBS 6.2B.11R is that the
assessment undertaken by a firm for the purpose of COBS 6.2B.11R must:

&)

2)

where the client is a retail client in the United Kingdom, include a
sufficient range of financial instruments, structured deposits and
other retail investment products; or otherwise

include a sufficient range of financial instruments and structured
deposits,

which in each case must meet the requirements as to diversity and scope
in COBS 6.2B.11R(1) and (2) respectively.

Requirements for firms providing focused independent advice

G

EU

G

A firm that holds itself out as providing independent advice may provide
broad and general advice or specialist and specific advice.

[Note: recital 71 to the MiFID Org Regulation]

53(2)

An investment firm that provides investment advice on an
independent basis and that focuses on certain categories or a
specified range of financial instruments shall comply with the
following requirements:

(a)  the firm shall market itself in a way that is intended only
to attract clients with a preference for those categories or
range of financial instruments;

(b)  the firm shall require clients to indicate that they are only
interested in investing in the specified category or range
of financial instruments; and

(c)  prior to the provision of the service, the firm shall ensure
that its service is appropriate for each new client on the
basis that its business model matches the client’s needs
and objectives, and the range of financial instruments that
are suitable for the client. Where this is not the case the
firm shall not provide such a service to the client.

[Note: article 53(2) of the MiFID Org Regulation)]

ey

COBS 6.2B.15EU means that a firm providing independent
advice need not provide advice on all relevant products. A firm
may market itself as, for example, an independent stockbroker
that provides independent advice on shares only. A firm might
alternatively market itself on the basis of providing independent
advice on a particular product market such as ethical and
socially responsible investments. The requirements in COBS
6.2B.15EU apply to ensure that clients of a firm that provides

Page 118 of 524



6.2B.17

6.2B.18

2)

FCA 2017/39

independent advice on a focused basis properly understand the
nature of the advice that they will receive and that the service is
appropriate.

A firm that provides independent advice in respect of a relatively
narrow market should not hold itself out as acting independently
in a broader sense. A firm which specialises in providing advice
in respect of a particular market might include reference to the
provision of independent investment advice in its name.
However, it would need to be clear in any marketing materials,
and when describing its service, that it only provides
independent advice in respect of that particular product market.

Sufficient range

G

EU

The extent of the assessment which a firm is required to undertake in
order to meet the requirement to assess a sufficient range of relevant
products will depend on:

)

2)
3)

53(1)

the nature of the independent advice service provided by the
firm (general or focused) for the purposes of COBS 6.2B.15EU;

the investment objectives of the client (COBS 6.2B.11R(1)); and

the firm’s close links and relationships with product providers
and issuers (COBS 6.2B.11R(2)).

Investment firms providing investment advice on an
independent basis shall define and implement a selection process
to assess and compare a sufficient range of financial instruments
available on the market in accordance with Article 24(7)(a) of
Directive 2014/65/EU. The selection process shall include the
following elements:

(a)  the number and variety of financial instruments
considered is proportionate to the scope of investment
advice services offered by the independent investment
adviser;

(b)  the number and variety of financial instruments
considered is adequately representative of financial
instruments available on the market;

(c) the quantity of financial instruments issued by the
investment firm itself or by entities closely linked to the
investment firm itself is proportionate to the total amount
of financial instruments considered; and

(d) the criteria for selecting the various financial instruments
shall include all relevant aspects such as risks, costs and
complexity as well as the characteristics of the investment
firm’s clients, and shall ensure that the selection of the
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instruments that may be recommended is not biased.

Where such a comparison is not possible due to the business model or the
specific scope of the service provided, the investment firm providing
investment advice shall not present itself as independent.

[Note: article 53(1) of the MiFID Org Regulation]

)

2)

3)

“4)

(&)

COBS 6.2B.11R does not require a firm providing independent
advice to assess every relevant product available on the market
before making a personal recommendation.

[Note: recital 73 to MiFID]

Notwithstanding (1), since the assessment conducted by the firm
must be such as to ensure the client’s investment objectives can
be suitably met, a firm providing independent advice should be
in a position to advise on all types of relevant product within the
scope of the market (for the purposes of COBS 6.2B.15EU) on
which it provides advice. When the client is a retail client in the
United Kingdom, this means being in a position to advise on all
types of financial instrument, structured deposit and other retail
investment products.

For example, a firm providing independent advice on personal
pension schemes should be in a position to consider all personal
pension schemes. What will constitute a sufficient range of
personal pension schemes to be considered before providing a
client with a personal recommendation will, however, depend
upon the investment objectives of that client.

A firm not specialising in a particular market would generally be
expected to be in a position to consider all relevant product types
which would be capable of meeting the investment objectives of
its clients.

If a firm that provides focused independent advice is not able to
recommend a financial instrument that would meet the
investment objectives of a client, the firm should not provide that
client with a personal recommendation. For example, if a firm
providing independent advice on shares considered that a
client’s investment objectives would be better met by way of
investment in an accumulation product, it should not provide that
client with a personal recommendation.

Guidance on the independence standard

G

A personal recommendation on a relevant product that invests in a
number of underlying relevant products would not of itself enable the firm
providing the personal recommendation to satisfy the requirement to have
considered a sufficient range of relevant products which are sufficiently
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diverse (COBS 6.2B.11R), even if the relevant product invests in a wide
range of underlying investments.

The effect of COBS 6.2B.11R(2) is that a firm which is subject to any
form of agreement with an issuer or provider of relevant products that
confines that firm to providing advice on relevant products issued or
provided by that other person only will not be in a position to provide
independent advice.

The fact that a firm is owned by, or owns, in whole or in part, the issuer or
provider of relevant products does not prevent that firm from providing
independent advice, provided that the firm’s assessment of relevant
products is:

(1)  not limited to relevant products issued or provided by that related
issuer or provider (COBS 6.2B.11R(2));

(2)  proportionate; and
(3) not biased (COBS 6.2B.18EU).

In providing independent advice to a retail client in the United Kingdom a
firm should consider financial products other than relevant products
which are capable of meeting the investment needs and objectives of that
retail client, examples of which could include national savings and
investments (ns&i) products and cash deposit ISAs.

Use of platforms

R

A firm which:

(1)  holds itself out to a retail client in the United Kingdom as acting
independently; and

(2)  relies upon a single platform service to facilitate the majority of its
personal recommendations,

must ensure that, as appropriate, the selection of relevant products made
available by the platform service provider is such as to enable the firm to
satisfy the requirements of COBS 6.2B.11R.

When a firm considers whether a platform service provider’s selection of
relevant products enables it to satisfy the requirements of COBS
6.2B.11R, a firm should take into account any fees, commission or non-
monetary benefits the platform service provider receives in relation to
those relevant products.

Use of panels

G

A firm providing independent advice may satisfy the requirement to
assess a sufficient range of relevant products which are sufficiently
diverse (COBS 6.2B.11R) by using ‘panels’. Such a firm would need to
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ensure that any panel is sufficiently broad in its composition to enable the
firm to make personal recommendations based on an assessment of a
sufficient range of relevant products available on the market which are
sufficiently diverse. The firm would need to review the panel regularly
and ensure that the client’s investment objectives can be suitably met.

When using a panel a firm may exclude a certain type or class of relevant
product from the panel if, after review, there is a valid reason, consistent
with this section and the client’s best interests rule, for doing so.

If a firm providing independent advice chooses to engage a third party to
conduct an assessment of the relevant products available on the market,
the firm remains responsible for complying with the requirements of
COBS 6.2B.11R to ensure that its advice is based on an assessment of a
sufficient range of relevant products which are sufficiently diverse as to
ensure that the client’s investment objectives can be suitably met.

Requirements for firms providing both independent and restricted advice

EU

G

53(3)  Aninvestment firm offering investment advice on both an
independent basis and on a non-independent basis shall comply
with the following obligations:

(a) 1in good time before the provision of its services, the
investment firm has informed its clients, in a durable
medium, whether the advice will be independent or non-
independent in accordance with Article 24(4)(a) of
Directive 2014/65/EU and the relevant implementing
measures;

(b) the investment firm has presented itself as independent for
the services for which it provides investment advice on an
independent basis; and

(c) the investment firms has adequate organisational
requirements and controls in place to ensure that both
types of advice services and advisers are clearly separated
from each other and that clients are not likely to be
confused about the type of advice that they are receiving
and are given the type of advice that is appropriate for
them. The investment firm shall not allow a natural person
to provide both independent and non-independent advice.

[Note: article 53(3) of the MiFID Org Regulation]

A firm that offers an unlimited range of regulated mortgage contracts, or
gives advice in relation to contracts of insurance on the basis of a fair
analysis, but offers restricted advice on relevant products should not hold
itself out as acting independently for its business as a whole, for example
by holding itself out as an independent financial adviser. However, it may
disclose that it offers an unlimited range of regulated mortgage contracts
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or gives advice in relation to contracts of insurance on the basis of a fair
analysis provided it makes clear in accordance with the fair, clear and not
misleading rule (COBS 4.2.1R) that it provides restricted advice on
relevant products.

A firm that provides basic advice on stakeholder products may still use
the facilities and stationery it uses for other business in accordance with
the rule on basic advice on stakeholder products: other issues (COBS
9.6.17 R (2)).

52(1)

Where advice is offered or provided to the same client on both
an independent and non-independent basis, investment firms
shall explain the scope of both services to allow investors to
understand the differences between them and not present itself
as an independent investment adviser for the overall activity.
Firms shall not give undue prominence to their independent
investment advice services over non-independent investment
services in their communications with clients.

[Note: article 52(1) of the MiFID Org Regulation)]

Disclosing the nature of advice provided

R

R

ey

A firm must disclose to a client, in good time before the provision of
investment advice or basic advice:

(a)

(b)

©

whether its advice will be:
@) independent advice; or
(i) restricted advice;

whether the advice will be based on a broad or more
restricted analysis of different types of relevant products; and

where the advice will be restricted advice, whether the range
will be limited to relevant products issued or provided by
entities having close links with the firm or any other legal or
economic relationships, such as contractual relationships, so
as to present a risk of impairing the independent basis of the
advice provided.

[Note: article 24(4)(a)(i) and (ii) of MiFID]

2)

oY)

A firm must include the term “independent advice” or “restricted
advice” or both, as relevant, in the disclosure.

A firm must provide the information required by COBS 6.2B.33R in
a comprehensible form in such a manner that the client is reasonably
able to understand the nature and risks of the investment service and
of the specific type of financial instrument that is being offered and,
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consequently, to take investment decisions on an informed basis.

That information may be provided in a standardised format.

[Note: article 24(5) of MiFID]

52(1)

Investment firms shall explain in a clear and concise way whether
and why investment advice qualifies as independent or non-
independent and the type and nature of the restrictions that apply,
including, when providing investment advice on an independent
basis, the prohibition to receive and retain inducements.

[Note: article 52(1) of the MiFID Org Regulation]

52(2)

52(3)

52(4)

Investment firms providing investment advice, on an independent
or non-independent basis, shall explain to the client the range of
financial instruments that may be recommended, including the
firm’s relationship with the issuers or providers of the instruments.

Investment firms shall provide a description of the types of
financial instruments considered, the range of financial
instruments and providers analysed per each type of instrument
according to the scope of the service, and, when providing
independent advice, how the service provided satisfies the
conditions for the provision of investment advice on an
independent basis and the factors taken into consideration in the
selection process used by the investment firm to recommend
financial instruments, such as risks, costs and complexity of the
financial instruments.

When the range of financial instruments assessed by the
investment firm providing investment advice on an independent
basis includes the investment firm’s own financial instruments or
those issued or provided by entities having close links or any other
close legal or economic relationship with the investment firm as
well as other issuers or providers which are not linked or related,
the investment firm shall distinguish, for each type of financial
instrument, the range of the financial instruments issued or
provided by entities not having any links with the investment firm.

[Note: article 52(2), (3) and (4) of the MiFID Org Regulation]

Medium of disclosure

G

A firm should provide the disclosure information required by the rule on
describing the breadth of a firm’s advice service (COBS 6.2B.33R) in a
durable medium or through a website (if it does not constitute a durable
medium) provided the website conditions are satisfied.

Additional oral disclosure for firms providing restricted advice
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6.2B.38 R If a firm provides restricted advice and engages in spoken interaction with
the retail client, in addition to the disclosure required by COBS 6.2B.33R,
a firm must disclose orally in good time before the provision of its
investment advice that it provides restricted advice and the nature of that
restriction.

6.2B.39 G  Examples of statements which would comply with COBS 6.2B.38R
include:

(1)  “Tam a [Firm X] adviser offering restricted advice, which means
that my advice is restricted to advice on [Firm X]
[products/stakeholder products] only”; or

(2)  “T'am a [Firm X] adviser offering restricted advice, which means
that my advice is restricted to advice on [products/stakeholder
products] from a limited number of companies that [Firm X] has

selected”.
Record keeping
6.2B.40 G  Firms are reminded of the general record keeping requirements in SYSC

3.2 and SYSC 9. A firm should keep appropriate records of the disclosures
required by this section.

Systems and controls

6.2B.41 G (1) Firms are reminded of the systems and controls requirements in
SYSC.

(2) A firm providing restricted advice should take reasonable care to
establish and maintain appropriate systems and controls to ensure
that if there is no relevant product in the firm’s range of products
which meets the investment needs and objectives of the client, no
personal recommendation should be made.

(3) A firm specialising in a particular market should take reasonable
care to establish and maintain appropriate systems and controls to
ensure that it does not make a personal recommendation if there is a
relevant product outside the market on which it provides investment
advice which would meet the investment needs and objectives of the
client.

6.4 Disclosure of charges, remuneration and commission

Guidance on disclosure requirements for packaged products -

6.4.9 G  The rules in this section build on the disclosure of fees, commissions
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commission and non-monetary benefits made under the ##le rules on
inducements (COBS 2.3.1R, COBS 2.3A.5R, COBS 2.3A.6R, COBS
2.3A.15R and COBS 2.3A.16R).

Amend the following as shown.

8.1

8.1.1

8.1.2

Client agreements (non-MiFID provisions)

Client agreements: non-MiFID designated investment business

Providing-a-clientagreement Application

R (1)

2)

3)

This chapter applies to a firm in relation to designated investment
business carried on for:

S a retail client:-and

H”;}“H.E“E;’;’.i“}. O CHVGIEHE thiFdCoURIFy Ditsifess

ided._thi . . .
lf ) ‘fll . P L onf Pt lient L / I in relati
to-HtsMiFID-orequivatent-third-country-business- [deleted|

But this chapter does not apply to:

(a) a firm in relation to its MiFID, equivalent third country or
optional exemption business; or

(b) afirm to the extent that it is effecting contracts of insurance
in relation to a life policy issued or to be issued by the firm as
principal.

Providing a client agreement

R

[Note: article 39-of the MiEID il e Direetivel

R (1)

A firm must, in good time before a retail client is bound by any
agreement relating to designated investment business er-ancittary
serviees or before the provision of those services, whichever is the
earlier, provide that client with:

(a) the terms of any such agreement; and

(b)  the information about the firm and its services relating to that
agreement or to those services required by COBS 6.1.4R,
including information on communications, conflicts of
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interest and authorised status.

4)
[Notes article 2001 (4)—(5)-and(6)-of the MiELD il e Direetivel
Record keeping: client agreements

8.14 R (1) A firm must establish a record that includes the document or
documents agreed between it and a client which set out the rights
and obligations of the parties, and the other terms on which it will
provide services to the client.

(2)  The record must be maintained for atleast-whicheveris-thelonger
of:

(a) Syears;-or [deleted]

(b)  unless (c) applies, at least the duration of the relationship
with the client; or

(c) in the case of a record relating to a pension transfer, pension
conversion, pension opt-out or FSAVC, indefinitely.

[;.“E ‘“*E.*SEIE G ale;ﬁ; HEE]H*E ;&[.Eggé é.m; oFthe Ag .H i'.“%]“'m'm”g

8.1.5 R
[Notes article 107 of MiEID and-article 39 of the MiEID impl .
Directivel

8.1.6 G When considering its approach to client agreements, a firm should be

aware of other obligations in the Handbook which may be relevant. These
include the fair, clear and not misleading rule and, the rules on disclosure
of information to a client before providing services, and the rules on
distance communications (principally in COBS 2.2, 5, 6 and 13) and the
provisions on record keeping (principally in SYSC 9).

After COBS 8 (Client agreements (non-MiFID provisions)) insert the following new chapter
COBS 8A (Client agreements (MiFID provisions). All the text is new and is not underlined.

SA Client agreements (MiFID provisions)

8A.1 Client agreements (MiFID, equivalent third country or optional
exemption business)
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Application and purpose provisions

R This chapter applies to a firm in relation to its MiFID, equivalent third
country or optional exemption business.

R Provisions in this chapter marked “EU” apply to MiFID optional
exemption firms as if they were rules.

G  Inorder to provide legal certainty and enable clients to better understand
the nature of the services provided, investment firms that provide
investment or ancillary services to clients should enter into a written
basic agreement with the client, setting out the essential rights and
obligations of the firm and the client.

[Note: recital 90 to the MiFID Org Regulation]
Providing a client agreement: retail and professional clients

EU 58 Investment firms providing any investment service or the
ancillary service referred to in Section B(1) of Annex I to
Directive 2014/65/EC to a client after the date of application of
this Regulation shall enter into a written basic agreement with
the client, in paper or another durable medium, with the client
setting out the essential rights and obligations of the firm and the
client. Investment firms providing investment advice shall
comply with this obligation only where a periodic assessment of
the suitability of the financial instruments or services
recommended is performed.

The written agreement shall set out the essential rights and
obligations of the parties, and shall include the following:

(a) a description of the services, and where relevant the
nature and extent of the investment advice, to be
provided;

(b)  in case of portfolio management services, the types of
financial instruments that may be purchased and sold and
the types of transactions that may be undertaken on behalf
of the client, as well as any instruments or transactions
prohibited; and

(c) a description of the main features of any services referred
to in Section B(1) of Annex I to Directive 2014/65/EC to
be provided, including where applicable the role of the
firm with respect to corporate actions relating to client
instruments and the terms on which securities financing
transactions involving client securities will generate a
return for the client.

[Note: article 58 of the MiFID Org Regulation]
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General requirement for information to clients

EU 46(1) Investment firms shall, in good time before a client or potential

client is bound by any agreement for the provision of investment
services or ancillary services or before the provision of those
services, whichever is the earlier to provide that client or
potential client with the following information:

(a)  the terms of any such agreement;

(b)  the information required by Article 47 relating to that
agreement or to those investment or ancillary services.

[Note: article 46(1) of the MiFID Org Regulation]

EU 46(2)

Investment firms shall, in good time before the provision of
investment services or ancillary services to clients or potential
clients, to provide the information required under Articles 47 to
50.

[Note: article 46(2) of the MiFID Org Regulation)

EU 46(3)

The information referred to in paragraphs 1 and 2 shall be
provided in a durable medium or by means of a website (where it
does not constitute a durable medium) provided that the
conditions specified in Article 3(2) are satisfied.

[Note: article 46(3) of the MiFID Org Regulation]

Avoiding duplicate information

G (1) Articles 47 to 50 of the MiFID Org Regulation require a firm to
provide a client with information about:

2)

(a) the firm and its services for clients and potential clients
(including information on communications, conflicts of
interest and authorised status);

(b) financial instruments;

(©) safeguarding of client financial instruments or client funds;
and

(d) costs and associated charges.

Provided the information referred to in (1) is communicated to a
client in good time before the provision of the service, a firm does
not need to provide it either separately or by incorporating it in a
client agreement.

(3) The requirements for firms to provide clients with the information
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referred to in (1) are set out at COBS 6.1ZA.
[Note: recital 84 to MiFID]
Record keeping: client agreements

8A.1.9 R A firm must establish a record that includes the document or documents
agreed between it and a client which set out the rights and obligations of
the parties, and the other terms on which it will provide services to the
client.

[Note: article 25(5) of MiFID]

8A.1.10 EU 73 Records which set out the respective rights and obligations of the
investment firm and the client under an agreement to provide
services, or the terms on which the firm provides services to the
client, shall be retained for at least the duration of the
relationship with the client.

[Note: article 73 of the MiFID Org Regulation)

8A.1.11 R For the purposes of this chapter, a firm may incorporate the rights and
duties of the parties into an agreement by referring to other documents or
legal texts.

[Note: article 25(5) of MiFID]

8A.1.12 G When considering its approach to client agreements, a firm should be
aware of other obligations in the Handbook which may be relevant.
These include the fair, clear and not misleading rule, the rules on
disclosure of information to a client before providing services
(principally in COBS 2.2A, 6.1ZA and 13) and the provisions on record
keeping (principally in SYSC 9).

Amend the following as shown.

9 Suitability (including basic advice) (non-MiFID provisions)

9.1 Application and purpose provisions

Making personal recommendations Application
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R This chapter applies to a firm which:

(a) makes a personal recommendation to a retail client in
relation to a designated investment,

(b) manages investments of a retail client of the firm;

©) manages the assets of an occupational pension scheme,
stakeholder pension scheme or personal pension scheme,

other than in relation to its MiFID, equivalent third country or
optional exemption business.

G  COBS 9A contains suitability requirements which apply in respect of a
firm’s MiFID, equivalent third country or optional exemption business
involving the provision of investment advice or portfolio management.

Managingtnvestments P2P agreements

R Thischapterappliestoafirm-which-managesinvestinents: [deleted]

[deleted]
Life policies for professional clients

R If the firm makes a personal recommendation to a professional client to
take out a life policy, this chapter applies, but only those rules which
implement the requirements of the Insurance Mediation Directive.

Assessing suitability
Assessing suitability: the obligations

R

[Note: article 19(d-of MiFEID; article 12(2) of the Insurance Mediation

Directive]
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922 R

[Notes articles 35(1)—(3) and-(4)-of the MiELD- il e Direetivel
9.23 R

[Notes article 37H)-of the MiED-impl e Direetivel
924 R

(Noterarticle 3762 of the MiD-impl. neDirective]

Reliance on information

9.2.5 R

[Notes article 37(3) of the MiEID. i e Directive]

Insufficient information

9.2.6 R

(Noterarticle 35(5)of-the MiZD-impl. neDirective]

9.2.7 G  Although a firm may not be permitted to make a personal
recommendation or take a decision to trade because it does not have the
necessary information, its client may still ask the firm to provide another
service such as, for example, to arrange a deal or to deal as agent for the
client. If this happens, the firm should ensure that it receives written
confirmation of the instructions. The firm should also bear in mind the
client’s best interests rule and any obligation it may have under the rules
relating to appropriateness when providing the different service (see
COBS 10, Appropriateness (for non-advised services)) and COBS 10A,
Appropriateness (for non-advised services) (MiFID provisions)).

9.2.8

. b his bt o] :
2 —[deleted]
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[Note: article 35(2) of the MiEID il e Directive]

Guidance on assessing suitability
G
PNetereetad ST to-the MiFID-inplenrentingPirectivet |deleted]

Churning and switching

G

Nete:recital S7to-the MiEID-implementingDirective} [deleted]

Suitability reports
Providing a suitability report
R

[Note: article 198} of MiFID]
Record keeping and retention periods for suitability records

R A firm must retain its records relating to suitability for a minimum of the
following periods:

2) if relating to a life policy, personal pension scheme or stakeholder
pension scheme, five years; and

3) £ colas VGELD ol ivd bissi iy
years:and [deleted]

R A firm need not retain its records relating to suitability if

& the client does not proceed with the recommendation:and

Q) theyd | AGEID ot third bessinss.
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After COBS 9 insert the following new chapter COBS 9A Suitability (MiFID provisions).
The text is all new and is not underlined.

9A

9A.1

9A.1.1

9A.1.2

9A.1.3

9A.2

9A2.1

Suitability (MiFID provisions)
Application and purpose

Note: ESMA has also issued guidelines under article 16(3) of the ESMA
Regulation on certain aspects of the MiFID suitability requirements. See
https://www.esma.europa.eu/sites/default/files/library/2015/11/2012-387_en.pdf.

Application

R This chapter applies to a firm which provides investment advice or
portfolio management in the course of MiFID, equivalent third country or
optional exemption business.

Effect of provisions marked “EU” for third country investment firms and MiFID
optional exemption firms

R Provisions in this chapter marked “EU” apply in relation to MiFID
optional exemption business as if they were rules.

G  The effect of GEN 2.2.22AR is that provisions in this chapter marked
“EU” also apply in relation to the equivalent business of a third country
investment firm as if they were rules.

Assessing suitability

Assessing suitability: the obligations

R When providing investment advice or portfolio management a firm must:
(1)  obtain the necessary information regarding the client’s:

(a)  knowledge and experience in the investment field relevant to
the specific type of financial instrument or service;

(b)  financial situation including his ability to bear losses; and
(c)  investment objectives including his risk tolerance,
so as to comply with (2);

(2) recommend investment services and financial instruments, or take
the decision to trade, which is suitable for the client and, in
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particular, in accordance with the client’s risk tolerance and ability
to bear losses.

[Note: first paragraph of article 25(2) of MiFID]

G

Firms should undertake a suitability assessment not only when making a
personal recommendation to buy a financial instrument but for all
decisions whether to trade, including making any personal
recommendations about whether or not to buy, hold or sell an investment.

[Note: recital 87 to the MiFID Org Regulation]

G

Where a firm providing a portfolio management service makes a
recommendation or request, or provides advice, to a client to the effect that
the client should give or alter a mandate to the firm that defines the limits
of the firm’s discretion, that recommendation, request or advice should be
considered a recommendation for the purposes of COBS 9A.2.1R. A firm
should therefore undertake a suitability assessment in relation to any such
recommendation, request or advice.

[Note: recital 89 to the MiFID Org Regulation]

Assessing the extent of the information required

EU

54(2) Investment firms shall determine the extent of the information to
be collected from clients in light of all the features of the
investment advice or portfolio management services to be
provided to those clients. Investment firms shall obtain from
clients or potential clients such information as is necessary for
the firm to understand the essential facts about the client and to
have a reasonable basis for determining, giving due consideration
to the nature and extent of the service provided, that the specific
transaction to be recommended, or entered into in the course of
providing a portfolio management service, satisfies the following
criteria:

(a) it meets the investment objectives of the client in
question, including client’s risk tolerance;

(b) it is such that the client is able financially to bear any
related investment risks consistent with his investment
objectives;

(©) it is such that the client has the necessary experience and

knowledge in order to understand the risks involved in
the transaction or in the management of his portfolio.

[Note: article 54(2) of the MiFID Org Regulation]

Professional clients
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9A.2.5 EU 54(3)  Where an investment firm provides an investment service to a
professional client it shall be entitled to assume that in relation to
the products, transactions and services for which it is so
classified, the client has the necessary level of experience and
knowledge for the purposes of point (c) of paragraph 2.

Where that investment service consists in the provision of
investment advice to a professional client covered by Section 1
of Annex II to Directive 2014/65/EU, the investment firm shall
be entitled to assume for the purposes of point (b) of paragraph 2
that the client is able financially to bear any related investment
risks consistent with the investment objectives of that client.

[Note: article 54(3) of the MiFID Org Regulation]
Obtaining information about knowledge and experience

9A.2.6 EU 55(1) Investment firms shall ensure that the information regarding a
client’s or potential client’s knowledge and experience in the
investment field includes the following, to the extent
appropriate to the nature of the client, the nature and extent of
the service to be provided and the type of product or
transaction envisaged, including their complexity and the risks
involved:

(a) the types of service, transaction and financial instrument
with which the client is familiar;

(b) the nature, volume, and frequency of the client’s
transactions in financial instruments and the period over
which they have been carried out;

(c) the level of education, and profession or relevant former
profession of the client or potential client.

[Note: article 55(1) of the MiFID Org Regulation]
Obtaining information about a client’s financial situation

9A.2.7 EU 544) The information regarding the financial situation of the client
or potential client shall include, where relevant, information on
the source and extent of his regular income, his assets,
including liquid assets, investments and real property, and his
regular financial commitments.

[Note: article 54(4) of the MiFID Org Regulation)
Obtaining information about a client’s investment objectives
0A.2.8 EU 54(5) The information regarding the investment objectives of the

client or potential client shall include, where relevant,
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information on the length of time for which the client wishes to
hold the investment, his preferences regarding risk taking, his
risk profile, and the purposes of the investment.

[Note: article 54(5) of the MiFID Org Regulation]

Reliability of information

EU  54(7)

Investment firms shall take reasonable steps to ensure that the
information collected about their clients or potential clients is
reliable. This shall include, but shall not be limited to, the
following:

(@)

(b)

(©

(d)

ensuring clients are aware of the importance of providing
accurate and up-to-date information;

ensuring all tools, such as risk assessment profiling tools
or tools to assess a client’s knowledge and experience,
employed in the suitability assessment process are fit-for-
purpose and are appropriately designed for use with their
clients, with any limitations identified and actively
mitigated through the suitability assessment process;

ensuring questions used in the process are likely to be
understood by clients, capture an accurate reflection of
the client’s objectives and needs, and the information
necessary to undertake the suitability assessment; and

taking steps, as appropriate, to ensure the consistency of
client information, such as by considering whether there
are obvious inaccuracies in the information provided by
clients.

[Note: article 54(7) of the MiFID Org Regulation]

Maintaining adequate and up-to-date information

EU  54(7)

Investment firms having an on-going relationship with the client,
such as by providing an on-going advice or portfolio
management service, shall have, and be able to demonstrate,
appropriate policies and procedures to maintain adequate and up-
to-date information about clients to the extent necessary to fulfil
the requirements under paragraph 2.

[Note: article 54(7) of the MiFID Org Regulation]

Discouraging the provision of information

EU 55(2)

An investment firm shall not discourage a client or potential
client from providing information required for the purposes of
Article 25(2) and (3) of Directive 2014/65/EU.
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[Note: article 55(2) of the MiFID Org Regulation]

Reliance on information

EU

55(3) An investment firm shall be entitled to rely on the information
provided by its clients or potential clients unless it is aware or
ought to be aware that the information is manifestly out of date,
inaccurate or incomplete.

[Note: article 55(3) of the MiFID Org Regulation]

Insufficient information

EU

G

54(8) Where, when providing the investment service of investment
advice or portfolio management, an investment firm does not
obtain the information required under Article 25(2) of Directive
2014/65/EU, the firm shall not recommend investment services
or financial instruments to the client or potential client.

[Note: article 54(8) of the MiFID Org Regulation]

Although a firm may not be permitted to make a personal recommendation
or take a decision to trade because it does not have the necessary
information, its client may still ask the firm to provide another service

such as, for example, to arrange a deal or to deal as agent for the client. If
this happens, the firm should ensure that it receives written confirmation of
the instructions. The firm should also bear in mind the client’s best
interests rule and any obligation it may have under the rules relating to
appropriateness when providing the different service (see COBS 10A
(Appropriateness (for non-advised services in relation to MiFID
provisions))).

Identifying the subject of a suitability assessment

EU

54(6) Where a client is a legal person or a group of two or more
natural persons or where one or more natural persons are
represented by another natural person, the investment firm shall
establish and implement policy as to who should be subject to
the suitability assessment and how this assessment will be done
in practice, including from whom information about knowledge
and experience, financial situation and investment objectives
should be collected. The investment firm shall record this policy.

Where a natural person is represented by another natural person
or where a legal person having requested treatment as
professional client in accordance with Section 2 of Annex II to
Directive 2014/65/EU is to be considered for the suitability
assessment, the financial situation and investment objectives
shall be those of the legal person or, in relation to the natural
person, the underlying client rather than of the representative.
The knowledge and experience shall be that of the representative
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of the natural person or the person authorised to carry out
transactions on behalf of the underlying client.

[Note: article 54(6) of the MiFID Org Regulation)

Bundled packages

R

Where a firm provides a personal recommendation recommending a
package of services or products bundled pursuant to COBS 6.1ZA.2.12R,
the firm must ensure that the overall bundled package is suitable for the

client.

[Note: second paragraph of article 25(2) of MiFID)

When considering the suitability of a particular financial instrument which
is linked directly or indirectly to any form of loan, mortgage or home
reversion plan, a firm should take account of the suitability of the overall
transaction. The firm should have regard to any applicable suitability rules
in MCOB.

Switching

EU

54(11)

When providing investment advice or portfolio management
services that involve switching investments, either by selling an
instrument and buying another or by exercising a right to make a
change in regard to an existing instrument, investment firms shall
collect the necessary information on the client’s existing
investments and the recommended new investments and shall
undertake an analysis of the costs and benefits of the switch,
such that they are reasonably able to demonstrate that the
benefits of switching are greater than the costs.

[Note: article 54(11) of the MiFID Org Regulation]

Adequate policies and procedures

EU 5409
Unsuitability
EU 54(10)

Investment firms shall have, and be able to demonstrate,
adequate policies and procedures in place to ensure that they
understand the nature, features, including costs and risks of
investment services and financial instruments selected for their
clients and that they assess, while taking into account cost and
complexity, whether equivalent investment services or financial
instruments can meet their client’s profile.

[Note: article 54(9) of the MiFID Org Regulation]

When providing the investment service of investment advice or
portfolio management, an investment firm shall not recommend
or decide to trade where none of the services or instruments are
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suitable for the client.

[Note: article 54(10) of the MiFID Org Regulation]

Guidance on assessing suitability

9A.2.21 G (1

2)

3)

A transaction may be unsuitable for a client due to the risks of the
associated financial instruments, the type of transaction, the
characteristics of the order or the frequency of the trading.

A series of transactions, each of which are suitable when viewed in
isolation may be unsuitable if the recommendation or the decisions to
trade are made with a frequency that is not in the best interests of the
client.

In the case of portfolio management, a transaction might be
unsuitable if it would result in an unsuitable portfolio.

[Note: recital 88 to the MiFID Org Regulation]

Investments subject to restrictions on retail distribution

9A222 G (1)

2)

3)

“)

Firms should note that restrictions and specific requirements apply
to the retail distribution of certain financial instruments:

(a)  non-mainstream pooled investments are subject to a restriction
on financial promotions (see section 238 of the Act and COBS
4.12);

(b)  non-readily realisable securities are subject to a restriction on
direct offer financial promotions (see COBS 4.7);

(c)  mutual society shares are subject to specific requirements in
relation to dealing and arranging activities (see COBS 22.2);

(d)  contingent convertible instruments and CoCo funds are
subject to a restriction on sales and on promotions (see COBS
22.3).

A firm should be satisfied that an exemption is available before
recommending a financial instrument subject to a restriction on
distribution to a retail client, noting in particular that a personal
recommendation to invest will generally incorporate a financial
promotion.

In addition to assessing whether the promotion is permitted, a firm
giving advice on a financial instrument subject to a restriction on
distribution should comply with their obligations in COBS 9A and
ensure any personal recommendation is suitable for its client.

In considering its obligations under COBS 9A, a firm purchasing a
financial instrument subject to a restriction on distribution on behalf
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of a retail client as part of a discretionary management agreement
should exercise particular care to ensure the transaction is suitable
and in the client’s best interests, having regard to the FCA’s view
that such financial instruments pose particular risks of inappropriate
distribution.

A restriction on promotion does not affect a transaction where there
has been no prior communication with the client in connection with
the investment by the firm or a person connected to the firm.
Nonetheless, if promotion of a financial instrument to a retail client
would not have been permitted, then the discretionary manager’s
decision to purchase it on behalf of the retail client should be
supported by detailed and robust justification of his assessment of
suitability.

Automated or semi-automated systems

EU

54(1)

Where investment advice or portfolio management services are
provided in whole or in part through an automated or semi-
automated system, the responsibility to undertake the suitability
assessment shall lie with the investment firm providing the
service and shall not be reduced by the use of an electronic
system in making the personal recommendation or decision to
trade.

[Note: second paragraph of article 54(1) of the MiFID Org Regulation]

Information to be provided to the client

Explaining the reasons for assessing suitability

EU

54(1)

Investment firms shall not create any ambiguity or confusion
about their responsibilities in the process when assessing the
suitability of investment services or financial instruments in
accordance with Article 25(2) of Directive 2014/65/EU. When
undertaking the suitability assessment, the firm shall inform
clients or potential clients, clearly and simply, that the reason for
assessing suitability is to enable the firm to act in the client’s
best interest.

[Note: first paragraph of article 54(1) of the MiFID Org Regulation)]

Suitability reports

R

ey

2)

This rule applies in relation to investment advice given to a retail
client.

When providing investment advice, a firm must, before the
transaction is concluded, provide the client with a suitability report
in a durable medium specifying the advice given and how that advice
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meets the preferences, objectives and other characteristics of the
client.

Where the agreement to buy or sell a financial instrument is
concluded using a means of distance communication which prevents
the prior delivery of the suitability report, the firm may provide the
suitability report in a durable medium immediately after the client is
bound by any such agreement, provided both the following
conditions are met:

(a) the client has consented to receiving the suitability report
without undue delay after the conclusion of the transaction;
and

(b) the firm has given the client the option of delaying the
transaction in order to receive the suitability report in
advance.

Where a firm provides a portfolio management service or has
informed the client that it will carry out periodic assessment of
suitability, the periodic report, provided under COBS 16A.2.1R,
must contain an updated statement of how the client’s investments
meet the preferences, objectives and other characteristics of the
client.

[Note: second, third and fourth paragraphs of article 25(6) of, and recital
82 to, MiFID]

Providing a suitability report

EU

54(12) When providing investment advice, investment firms shall

provide a report to the retail client that includes an outline of
the advice given and how the recommendation provided is
suitable for the retail client, including how it meets the client’s
objectives and personal circumstances with reference to the
investment term required, client’s knowledge and experience
and client’s attitude to risk and capacity for loss.

Investment firms shall draw clients’ attention to and shall
include in the suitability report information on whether the
recommended services or instruments are likely to require the
retail client to seek a periodic review of their arrangements.

Where an investment firm provides a service that involves
periodic suitability assessments and reports, the subsequent
reports after the initial service is established may only cover
changes in the services or instruments involved and/or the
circumstances of the client and may not need to repeat all the
details of the first report.

[Note: article 54(12) of the MiFID Org Regulation)
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9A.3.4 G  When providing a suitability report, a firm should consider the
requirements in COBS 4.2.1R to ensure that the contents of the suitability
report are fair, clear and not misleading.

9A.3.5 G  Situations that are likely to require a retail client to seek a periodic review
of their arrangements include where a client is likely to need to seek advice
to bring a portfolio of investments back in line with the original
recommended allocation where there is a probability that the portfolio
could deviate from the target asset allocation.

[Note: recital 85 to the MiFID Org Regulation]
Periodic assessments

9A.3.6 R A firm must, in good time before it provides its investment advice, inform
the client whether it will provide the client with a periodic assessment of
the suitability of the financial instruments recommended to the client.

[Note: article 24(4)(a)(iii) of MiFID]

9A.3.7 G  COBS9A.3.6R supplements COBS 2.2A.2R (information disclosure
before providing services (MiFID provisions)).

9A.3.8 EU 52(5) Investments firms providing a periodic assessment of the
suitability of the recommendations provided pursuant to Article
54(12) shall disclose all of the following:

(a)  the frequency and extent of the periodic suitability
assessment and where relevant, the conditions that trigger
that assessment;

(b)  the extent to which the information previously collected
will be subject to reassessment; and

(c)  the way in which an updated recommendation will be
communicated to the client.

[Note: article 52(5) of the MiFID Org Regulation)

9A.3.9 EU 54(13) Investment firms providing a periodic suitability assessment shall
review, in order to enhance the service, the suitability of the
recommendations given at least annually. The frequency of this
assessment shall be increased depending on the risk profile of the
client and the type of financial instruments recommended.

[Note: article 54(13) of the MiFID Org Regulation)

9A 4 Record keeping and retention periods for suitability records

Page 143 of 524



9A 4.1

9A4.2

G

G

FCA 2017/39

A firm to which SYSC 9 applies is required to keep orderly records of is
business and internal organisation (see SYSC 9, General rules on recording-
keeping). The records may be expected to reflect the different effect of the
requirements in this chapter depending on whether the client is a retail
client or a professional client; for example, in respect of information about
the client which the firm must obtain and whether the firm is required to
provide a suitability report.

A firm should refer to SYSC 9 for its obligations in relation to record
keeping.

[Note: article 16(7) of MiFID]

Amend the following as shown.

10

10.1

10.1.1

10.1.2

10.1.3

10.1.4

10.2

Appropriateness (for non-MiFID non-advised services) (non-MiFID

provisions)
Application and-purpeseprevisions
R Thisel T ; hicl des i cos il

This chapter applies to a firm which arranges or deals in relation to a non-
readily realisable security, derivative or a warrant with or for a retail
client, other than in the course of MiFID or equivalent third country
business, and the firm is aware, or ought reasonably to be aware, that the
application or order is in response to a direct offer financial promotion.

i i i - [deleted]

Related rules

G

A firm that is carrying on a regulated activity on a non-advised basis,
whether or not the rules in this chapter apply to its activities, should also
consider whether other rules in COBS apply. Ferexampleafirnecarrying

Assessing appropriateness: the obligations
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R
2) When assessing appropriateness, a firm:

) must determine whether the client has the necessary
experience and knowledge in order to understand the risks
involved in relation to the product or service offered or
demanded;

b myassuethataprofessionaletient-hastherecessary

jons. pars ’ .
it is el 'E'jif g gg‘f,
[Q reetivel > 1 8
R
R

[Note: article-37(2)-of the MiEID-impl e Directive]

Reliance on information

R

Note—article 3763 of the MiID-impl. neDirective]

No duty to communicate firm’s assessment of knowledge and experience

G If afirm is satisfied that the client has the necessary experience and
knowledge in order to understand the risks involved in relation to the
product or service, there is no duty to communicate this to the client. If the
firm does so, it must not do so in a way that amounts to making a personal
recommendation unless it complies with the rules in COBS 9 en-suitability.
(Suitability (including basic advice) (non-MiFID provisions)).

Warning the client

R

[Note- article 10(5)-of MiEID]
R
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[Note: artiele 19(5) of MiEID]
10.4 Assessing appropriateness: when it need not be done
10.4.1 R (1) A firm is not required to ask its client to provide information or

assess appropriateness if:

(a)  the service only consists of execution and/or the reception
and transmission of client orders, with or without ancillary
services, it relates to particular financial instruments and is
provided at the initiative of the client;

(2) The financial instruments referred to in (1)(a) are:

(a)  shares-admitted-to-tradingon-aregulated market-oran
.1] e in the I ].3]. ”E.] by the E
Commisstonandupdated-pertodieathyy—or [deleted |

© . . borised-under the LCIES-di v
[deleted]

(d)  other non-complex financial instruments.

3) A financial instrument is non-complex if it satisfies the following
criteria:

10.4.2 R If a client engages in a course of dealings involving a specific type of
product or service through the services of a firm, the firm is not required to
make a new assessment on the occasion of each separate transaction. A firm
complies with the rules in this chapter provided that it makes the necessary
appropriateness assessment before beginning that service.

10.4.3 R

Page 146 of 524



10.5

10.5.1

10.5.2

10.5.3

10.5.4

10.5.5

FCA 2017/39

[Note: recital 59-of the MiEID-inpl e Directive]

Assessing appropriateness: guidance
The initiative of the client

G A service should be considered to be provided at the initiative of a client
(see COBS 10.4.1R(1)(a)) unless the client demands it in response to a
personalised communication from or on behalf of the firm to that particular
client which contains an invitation or is intended to influence the client in
respect of a specific financial instrument or specific transaction.

(Note: recital 30-to MiEID]

G A service can be considered to be provided at the initiative of a client
notwithstanding that the client demands it on the basis of any

communication containing a promotion or offer of financialinstruments
investments made by any means that by its very nature is general and

addressed to the public or a larger group or category of clients.
[Note: recital 30-to MiEID]
Personalised communications

G

2) Communications addressed to a client (such as, for example, an
email, a telephone call or a letter), may or may not be personalised
depending on the content.

Eeuivalont third ]

G  Ho-insertthereference-orhypertextdinkto-the listofequivalent third
ecountry-frarkets-whenavatablet [deleted]

[Note: article 196) of MiEID]
Independent valuation systems

G  The circumstances in which valuation systems will be independent of the
issuer (see COBS 10.4.1R(3)(b)) include where they are overseen by a
depositary that is regulated as a provider of depositary services in a EEA
State.

Note—recital6 to-the MiEID-impl ne-Directive]
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When a firm need not assess appropriateness

After COBS 10 (Appropriateness (for non-MiFID services) (non-MiFID provisions)) insert the
following new chapter. All the text is new and is not underlined.

10A

10A.1

10A.1.1

10A.1.2

10A.1.3

10A.2

10A.2.1

Appropriateness (for non-advised services) (MiFID provisions)
Application

[Note: ESMA has also issued guidelines under article 16(3) of the ESMA
Regulation on complex debt instruments and structured deposits. See
[https://www.esma.europa.eu/sites/default/files/library/2015-1787_-
_guidelines_on_complex_debt_instruments_and_structured_deposits.pdf ]

Application

R This chapter applies to a firm which provides investment services in the
course of MiFID or equivalent third country business other than making a
personal recommendation or carrying out portfolio management.

R This chapter applies to a firm which assesses appropriateness on behalf of a
MiFID investment firm so that the other firm may rely on the assessment
under COBS 2.4.4R (Reliance on other investment firms: MiFID and
equivalent business).

Effect of provisions marked EU

R The effect of GEN 2.2.22AR is that provisions in this chapter marked “EU”
also apply in relation to the equivalent business of a third country investment
firm as if they were rules.

Assessing appropriateness: the obligations

R When providing a service to which this chapter applies, a firm must ask the
client to provide information regarding that client’s knowledge and
experience in the investment field relevant to the specific type of product or
service offered or demanded to enable the firm to assess whether the service
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or product envisaged is appropriate for the client.

[Note: article 25(3) of MIFID]

Bundled packages

R Where a bundle of services or products is envisaged pursuant to COBS
6.1ZA.2.12R, the assessment made pursuant to COBS 10A.2.1R must
consider whether the overall bundled package is appropriate.

[Note: article 25(3) of MiFID]

Assessing a client’s knowledge and experience

EU 56(1)

Investment firms, shall determine whether that client has the
necessary experience and knowledge in order to understand the
risks involved in relation to the product or investment service
offered or demanded when assessing whether an investment
service as referred to in Article 25(3) of Directive 2014/65/EU is
appropriate for a client.

An investment firm shall be entitled to assume that a professional
client has the necessary experience and knowledge in order to
understand the risks involved in relation to those particular
investment services or transactions, or types of transaction or
product, for which the client is classified as a professional client.

[Note: article 56(1) of the MiFID Org Regulation]

Information regarding a client’s knowledge and experience

EU 55(1)

Investment firms shall ensure that the information regarding a
client's or potential client’s knowledge and experience in the
investment field includes the following, to the extent appropriate
to the nature of the client, the nature and extent of the service to be
provided and the type of product or transaction envisaged,
including their complexity and the risks involved:

(a) the types of service, transaction and financial instrument
with which the client is familiar;

(b) the nature, volume, and frequency of the client’s
transactions in financial instruments and the period over
which they have been carried out;

(c) the level of education, and profession or relevant former
profession of the client or potential client.

[Note: article 55(1) of the MiFID Org Regulation]

Discouraging the provision of information
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EU 55(2 Aninvestment firm shall not discourage a client or potential client
) from providing information required for the purposes of Article 25(2)
and (3) of Directive 2014/65/EU.

[Note: article 55(2) of the MiFID Org Regulation]
Reliance on information

EU 55(3 Aninvestment firm shall be entitled to rely on the information
) provided by its clients or potential clients unless it is aware or ought
to be aware that the information is manifestly out of date, inaccurate
or incomplete.

[Note: article 55(3) of the MiFID Org Regulation]
Use of existing information

G  When assessing appropriateness, a firm may use information it already has in
its possession.

Knowledge and experience

G  Depending on the circumstances, a firm may be satisfied that the client’s
knowledge alone is sufficient for him to understand the risks involved in a
product or service. Where reasonable, a firm may infer knowledge from
experience.

Increasing the client’s understanding

G If, before assessing appropriateness, a firm seeks to increase the client’s level
of understanding of a service or product by providing information to him,
relevant considerations are likely to include the nature and complexity of the
information and the client’s existing level of understanding.

No duty to communicate firm’s assessment of knowledge and experience

G If afirmis satisfied that the client has the necessary experience and
knowledge in order to understand the risks involved in relation to the product
or service, there is no duty to communicate this to the client. If the firm does
so0, it must not do so in a way that amounts to making a personal
recommendation unless it complies with the rules in COBS 9A (MiFID
provisions)).

Warning the client

R (1) If a firm considers, on the basis of information received to enable it to
assess appropriateness, that the product or service is not appropriate
for the client, the firm must warn the client.
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This warning may be provided in a standardised format.

[Note: article 25(3) of MiFID]

10A.3.2 R (1)

2)

If the client does not provide the information to enable the firm to
assess appropriateness, or if the client provides insufficient
information regarding their knowledge and experience, the firm must
warn the client that the firm is not in a position to determine whether
the service or product envisaged is appropriate for the client.

This warning may be provided in a standardised format.

[Note: article 25(3) of MiFID]

10.A.3.3 G Ifaclient asks a firm to go ahead with a transaction, despite being given a
warning by the firm, it is for the firm to consider whether to do so having
regard to the circumstances.

10A4 Assessing appropriateness: when it need not be done

10A41 R (1)

2)

A firm is not required to ask its client to provide information or assess
appropriateness if:

(a) the service:

(1) only consists of execution or reception and transmission
of client orders, with or without ancillary services,
excluding ancillary service (2) in section B of Annex |
to MiFID (granting of credits or loans), where the
relevant credits or loans do not comprise existing credit
limits of loans, current accounts and overdraft facilities

of clients;
(i1) relates to particular financial instruments; and
(i11) is provided at the initiative of the client;

(b) the client has been clearly informed (whether in a standardised
format or not) that, in the provision of this service, the firm is not
required to assess the appropriateness of the financial instrument
or service provided or offered and that therefore the client does
not benefit from the protection of the rules on assessing
appropriateness; and

(c) the firm complies with its obligations in relation to conflicts of
interest.

The financial instruments referred to in (1)(a)(ii) are any of the
following:
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shares in companies admitted to trading on:

) a regulated market; or

(i1) an equivalent third country market; or
(ii1) an MTF,

except shares that embed a derivative and units in a collective
investment undertaking that is not a UCITS; or

bonds or other forms of securitised debt admitted to trading on:
6) a regulated market; or

(i1) an equivalent third country market; or

(ii1) an MTF,

except those that embed a derivative or incorporate a structure
which makes it difficult for the client to understand the risk
involved; or

money-market instruments, excluding those that embed a
derivative or incorporate a structure which makes it difficult for
the client to understand the risk involved; or

shares or units in a UCITS, excluding structured UCITS as
referred to in the second subparagraph of article 36(1) of the KII
Regulation; or

structured deposits, excluding those that incorporate a structure
which makes it difficult for the client to understand the risk of
return or the cost of exiting the product before term; or

other non-complex financial instruments.

For the purposes of this rule, a third country market is considered to be
equivalent to a regulated market if it is a market in relation to which
the Commission has adopted an affirmative equivalence decision in
accordance with the requirements in article 4(1)(c) of Directive
2003/71/EC and the condition in article 4(1)(d) of Directive
2003/71/EC is satisfied.

[Note: article 25(4) of MIFID]

[Note: ESMA has published guidelines which specify criteria for the
assessment of (i) debt instruments incorporating a structure which makes it
difficult for the client to understand the risk involved, and (ii) structured
deposits incorporating a structure which makes it difficult for the client to
understand the risk of return or the cost of exiting the product before term.
The guidelines can be found here:
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[https://www.esma.europa.eu/sites/default/files/library/2015-1787_-
_guidelines_on_complex_debt_instruments_and_structured_deposits.pdf].]

Non-complex financial instruments

EU

57 A financial instrument which is not explicitly specified in Article
25(4)(a) of Directive 2014/65/EU shall be considered as non-
complex for the purposes of Article 25(4)(a)(vi) of Directive
2014/65/EU if it satisfies the following criteria:

(a)

(b)

(©

(d)

©)

®

it does not fall within Article 4(1)(44)(c) of, or points (4) to
(11) of Section C of Annex I to Directive 2014/65/EU;

there are frequent opportunities to dispose of, redeem, or
otherwise realise that instrument at prices that are publicly
available to market participants and that are either market
prices or prices made available, or validated, by valuation
systems independent of the issuer;

it does not involve any actual or potential liability for the
client that exceeds the cost of acquiring the instrument;

it does not incorporate a clause, condition or trigger that could
fundamentally alter the nature or risk of the investment or pay
out profile, such as investments that incorporate a right to
convert the instrument into a different investment;

it does not include any explicit or implicit exit charges that
have the effect of making the investment illiquid even though
there are technically frequent opportunities to dispose of,
redeem or otherwise realise it;

adequately comprehensive information on its characteristics is
publicly available and is likely to be readily understood so as
to enable the average retail client to make an informed
judgment as to whether to enter into a transaction in that
instrument.

[Note: article 57 of the MiFID Org Regulation)

Assessing appropriateness: guidance

The initiative of the client

G

A service should be considered to be provided at the initiative of a client (see
COBS 10A.4.1R(1)(a)(ii1)), unless the client demands it in response to a
personalised communication from or on behalf of the firm to that client
which contains an invitation or is intended to influence the client in respect
of a specific financial instrument or specific transaction.
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[Note: recital 85 to MIFID]

G

A service can be considered to be provided at the initiative of a client
notwithstanding that the client demands it on the basis of any communication
containing a promotion for, or offer of, financial instruments made by any
means and that by its very nature is general and addressed to the public or a
larger group or category of clients.

[Note: recital 85 to MIFID]

Personalised communications

G

(1) Communications to the world at large, such as those in newspapers
or in billboards, are likely to be by their very nature general and
therefore not personalised communications.

2) Communications addressed to a client (such as, for example, an
email, telephone call or letter), may or may not be personalised
depending on the content.

3) A communication is not personalised solely because it contains the
name and address of the client or because a mailing list has been
filtered.

4) If a firm is satisfied that a communication does not contain any
personalised content, it may wish to make clear that it does not intend
the communication to be personalised and that the personal
circumstances of the recipient have not been taken into account.

When a firm need not assess appropriateness

G

A firm need not assess appropriateness if it is receiving or transmitting an
order in relation to which it has assessed suitability under COBS 9A
(Suitability (MiFID, equivalent third country and optional exemption
business)).

A firm may not need to assess appropriateness if it is able to rely on a
recommendation made by an investment firm (see COBS 2.4.5G (Reliance on
other investment firms: MiFID and equivalent business)).

Record keeping and retention periods for appropriateness records

G

A firm is required to keep orderly records of its business and internal
organisation, including all services and transactions undertaken by it. The
records may be expected to include the client information a firm obtains to
assess appropriateness and should be adequate to indicate what the
assessment was.
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Investment firms shall maintain records of the appropriateness
assessments undertaken which shall include the following:

(a)
(b)

(©

the result of the appropriateness assessment;

any warning given to the client where the investment service
or product purchase was assessed as potentially inappropriate
for the client, whether the client asked to proceed with the
transaction despite the warning and, where applicable,
whether the firm accepted the client’s request to proceed with
the transaction;

any warning given to the client where the client did not
provide sufficient information to enable the firm to undertake
an appropriateness assessment, whether the client asked to
proceed with the transaction despite this warning and, where
applicable, whether the firm accepted the client’s request to
proceed with the transaction.

[Note: article 56(2) of the MiFID Org Regulation]

A firm should refer to SYSC 9 for its obligations in relation to record
keeping. This requires records kept for the purposes of this chapter to be
retained for a period of at least five years.

11 Dealing and managing
11.1 Application
11.1.2 R  Ia Save as may be provided in the relevant sections, in this chapter,

11.1.3

11.1.5 G

provisions marked “EU” apply to a firm which is not a MiFID investment
firm as if they were rules.

The EEA territorial scope rule modifies the default territorial scope of the
section on personal account dealing (see COBS 11.7.and COBS 11.7A) to the
extent necessary to be compatible with European law. This means that the
relevant section on personal account dealing also applies to passported
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activities carried on by a UK MiFID investment firm or a UK UCITS
management company from a branch in another EEA State, but does not
apply to the UK branch of an EEA MiFID investment firm in relation to its
MiFID business or of an EEA UCITS management company in relation to
activities it is entitled to carry on in the United Kingdom under the UCITS
Directive.

The section on best execution (COBS 11.2A) does not apply to a firm when:

The section on best execution (COBS 11.2 or COBS 11.2B, as applicable)
does not apply to a firm when, acting in the capacity of operator of a
collective investment scheme, it purchases or sells units in that scheme.

Best execution for AIFMs and residual CIS operators

Application

G

(@

I

This section applies to:

) a small authorised UK AIFM and a residual CIS operator in
accordance with COBS 18.5.2R; and

(@) a full-scope UK AIFM and an incoming EEA AIFM branch, in
accordance with COBS 18.5A.3R.

In accordance with COBS 18.5.4R, this section does not apply to a small
authorised UK AIFM of an unauthorised AIF or a residual CIS operator of a
fund whose fund documents include a statement that best execution does not

apply in relation to the fund and in which:

) no investor is a retail client; or

Q) no current investor in the fund was a retail client when it invested in

the fund.

In accordance with COBS 18.5A.8R, only the following provisions of this
section apply to a full-scope UK AIFM and an incoming EEA AIFM branch:

@ COBS 11.2.5G;

2) COBS 11.2.17G;

3 COBS 11.2.23AR;

@ COBS 11.2.24R;

5) COBS 11.2.25R(1) and COBS 11.2.26R, but only where an AIF

itself has a governing body which can provide prior consent; and
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©6) COBS 11.2.27R, but only regarding the obligation on an AIFM to
notify the AIF of any material changes to its order execution
arrangements or execution policy.

A firm to which this section applies may comply with its obligations under
this section by complying with the rules in COBS 11.2B (Best execution for
UCITS management companies).

Modifications

I

(@

In accordance with COBS 18.5.3R(1) and COBS 18.5A.5R, references in
this section to customer or client are to any fund for which the firm is acting
or intends to act.

In accordance with COBS 18.5.1AR and COBS 18.5.3R(2), in the case of a
small authorised UK AIFM of an unauthorised AIF which is a collective
investment scheme, or a residual CIS operator, when a firm is required by
the rules in this section to provide information to, or obtain consent from, a
fund, the firm must ensure that the information is provided to, or consent

obtained from, an investor or a potential investor in the fund as the case may
be.

In accordance with COBS 18.5.3R(3) and COBS 18.5A.9R, references to the
service of portfolio management in this section are to be read as references
to the management by a firm of financial instruments held for or within the

fund.

Obligation to execute orders on terms most favourable to the client

R

s s : : .
t E;E aticle QE}.EH of i]“H and-article 25(D-Hirstsentence of the UEAK

[Note: The Committee of European Securities Regulators (CESR) has issued
a Question and Answer paper on best execution under MiFID. This paper
also incorporates the European Commission’s responses to CESR’s
questions regarding the scope of the best execution obligations under
MiFID. The paper can be found at:
https://www.esma.europa.eu/sites/default/files/library/2015/11/07 320.pdf]

[deleted]
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[Note: article 25(1) of the LICITS il e Directive]

Application of best execution obligation

11.2.2 G

11.2.3 G
MEID icular_tl blicati o relati I o
[deleted]

11.2.4

11.2.5

11.2.5A

| e | » : ] - derati
relevant-to-the-execution-of-the-order- [deleted]
[Nete: recital (19 b UCITS inml o Di el
Best execution criteria
11.2.6 R When executing a client order, a firm must take into account the following

criteria for determining the relative importance of the execution factors:

3) the characteristics of financial instruments that are the subject of that
order; and

4) the characteristics of the execution venues to which that order can be
directed;-and .
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11.2.12

11.2.13

11.2.14

11.2.15

11.2.16
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[deleted]

H miﬂmzlg | IE? ff tif;éi; }_1 il'“%“' if"“";’g. : “‘m]i eand-artiele 25D

Role of price

R

G

G

Delivering best execution where there are competing execution venues

[Note: recital 73 to-the MiEID impl e Directivel

Requirement for order execution arrangements including an order execution
policy

R

s st : : .
H H;E article 2;‘523 of *]M tD-and-article 25G) first paragraph-of the UCITS
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11.2.17 G

11.2.18 G
[Note: recital 74 to-the MiEID il ne Direetivel
Following specific instructions from a client
11.2.19 R (1)
[Notes article 21(1) of MiEID]
(2)
[Note: article 44(2) of the MiEID. impl e Direetivel

11.2.20 G

[Nete: recital 68 to-the MiEID il e Directive]
11.2.21 G

(Notesrecital-68-to-the MiELD-imp ne-Directive]

Information about the order execution policy

11.2.22 R

[Nete: h2 of article 243} of MiEID]
11.2.23 R

[Note: article 46(2) of the MiEID il e Directive]

11.2.23A R A management-company full-scope UK AIFM and an incoming EEA AIFM
branch must make available appropriate information on its execution policy
required under article 27(3) of the AIFMD level 2 regulation (Execution of
decisions to deal on behalf of the managed AIF) and on any material
changes to that policy to the Hrithelders-of investors in each scheme AIF it
manages.

e e Direetivel

11.2.24 R

Nete: b3 of article 213} o MiEID]
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Client consent to execution policy and execution of orders outside a regulated

market or MTF

R (1) A firm (other-than-a-manes GV sidine o otiva
ol .

YT S-seheme) must obtain the prior consent of its clients to the

execution policy.

R

R

R

2)

3)

,,,,,,,,,,,,,,,,,
aritas G G y
O

Hrvestient-companyto-the-excentionpohey- [deleted]
T-the-ease-of amanagement-company-thatisthe ACDof an ICVC

hatisa LCITS.sel _2)d Lyl | Dol |
director-of-the JCVC- [deleted]

: : , : ,
[f ote f“*l“gmfh 2 ;f “;ETE; ;}; }; oH 4;4 #D-and EE‘H‘*EE > é]@ firstpattof

Note: b3 of article 213} of MiEID]

Monitoring the effectiveness of execution arrangements and policy

¢ st : : .
H H;E article 2;5'3 of i]m #D-and-article 25¢h-first paragraph-of the UCITS

Review of the order execution policy

H miﬂmzl% Iim;f Ehz;;;; SH. ““?“' ”'.’“”g; i E.E“]E and-artiele25(H

Demonstration of execution of orders in accordance with execution policy

)

2)

A firm etherthanamanagenent-company must be able to

demonstrate to its clients, at their request, that it has executed their
orders in accordance with its execution policy.
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Duty of portfolio managers, receivers and transmitters and management
companies to act in clients’ best interests

11.2.30 R A firm must, when pr0v1d1ng the service of portfolzo management or;-for-a

: , comply with the
obhgatlon to act in accordance W1th the best 1nterests of its clients when
placing orders with other entities for execution that result from decisions by
the firm to deal in financial instruments on behalf of its client.

he LCITS-impl ne Directive]
11.2.31 R

11.2.32 R

(2) establish and implement a policy to enable it to comply with the
obligation to take all reasonable steps to obtain the best possible
result for its clients. The policy must identify, in respect of each class
of instruments, the entities with which the orders are placed or to
which the firm transmits orders for execution. The entities identified
must have execution arrangements that enable the firm to comply

with its obhgatlons under th1s section er—fer—a—maﬁagemen%

seetion, when it places an order with, or transmits an order to, that
entity for execution;

(3) provide appropriate information to its clients on the policy
established in accordance w1th QQBS—I—I—%Q—R@—) ortora
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11.2.32A R

[Nete: article 26(4) of the UCIES impl ne Directive]
11.2.33 G

[Nete: recital 75-to-the MiID il ne Directive]
11.2.34 R

[f EE”Z;?;E;E.E I;E rot thgg‘m H. i]'“%“' renting Directive-andarticle 25-of

Insert the new 11.2A, 11.2B and 11.2C after COBS 11.2 (Best execution for AIFMs and
residual CIS operators). All of the text is new and is not underlined.

11.2A Best execution — MiFID provisions

11.2A.1 R (1) Subject to (2)and (3), the following provisions apply to a firm’s
business other than MiFID business as if they were rules:

(a) provisions within this chapter marked “EU”’; and
(b) COBS 11 Annex 1EU.

(2) The following provisions do not apply to MiFID optional
exemption firm’s business:

(a) the part of the first sub-paragraph of article 65(6) to the
MiFID Org Regulation (reproduced at COBS
11.2A.34EU) that reads:

“In particular, when the investment firm select other firms
to provide order execution services, it shall summarise and
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make public, on an annual basis, for each class of financial
instruments, the top five investment firms in terms of
trading volumes where it transmitted or placed client
orders for execution in the preceding year and information
on the quality of execution obtained. The information
shall be consistent with the information published in
accordance with the technical standards developed under
Atrticle 27(10)(b) of Directive 2014/65/EU.”; and

(b) COBS 11 Annex 1EU.

(3) This chapter does not apply to UCITS management companies,
which are subject to COBS 11.2B.

4) This chapter does not apply to AIFMs and residual CIS operators,
which are subject to COBS 11.2.

Obligation to execute orders on terms most favourable to the client

R

(1) A firm must take all sufficient steps to obtain, when executing
orders, the best possible results for its clients taking into account
the execution factors.

2) The execution factors to be taken into account are price, costs,
speed, likelihood of execution and settlement, size, nature or any
other consideration relevant to the execution of an order.

[Note: article 27(1) of MiFID]

Application of best execution obligation

G

The obligation to take all sufficient steps to obtain the best possible result
for its clients (see COBS 11.2A.2R) should apply where a firm owes
contractual or agency obligations to the client.

[Note: recital 91 to, and article 27(1) of, MiFID]

Dealing on own account with clients by a firm should be considered as the
execution of client orders, and therefore subject to the requirements under
MiFID, in particular, those obligations in relation to best execution.

[Note: first sentence, recital 103 to the MiFID Org Regulation)

Dealing on own account when executing client orders includes the
execution by firms of orders from different clients on a matched principal
basis (back-to-back trading). Such activities are regarded as acting as
principal and are subject to the requirements of this chapter in relation to
both execution of orders on behalf of clients and dealing on own account.

[Note: recital 24 to MiFID]

However if a firm provides a quote to a client and that quote would meet
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the firm’s obligations to take all sufficient steps to obtain the best possible
result for its clients under COBS 11.2A.2R if the firm executed that quote
at the time it was provided, then the firm will meet those same obligations
if it executes its quote after the client accepts it, provided that, taking into
account the changing market conditions and the time elapsed between the
offer and acceptance of the quote, the quote is not manifestly out of date.

[Note: second sentence, recital 103 to the MiFID Org Regulation]

The obligation to deliver the best possible result when executing client
orders applies in relation to all types of financial instruments. However,
given the differences in market structures and the structure of financial
instruments, it may be difficult to identify and apply a uniform standard of,
and procedure for, best execution that would be valid and effective for all
classes of instrument. Best execution obligations should therefore be
applied to take into account the different circumstances surrounding the
execution of orders for particular types of financial instruments. For
example, transactions involving a customised OTC financial instrument
with a unique contractual relationship tailored to the circumstances of the
client and the firm may not be comparable for best execution purposes with
transactions involving shares traded on centralised execution venues. As
best execution obligations apply to all financial instruments, irrespective of
whether they are traded on trading venues or OTC, firms should gather
relevant market data in order to check whether the OTC price offered for a
client is fair and delivers on the best execution obligation.

[Note: recital 104 to the MiFID Org Regulation)

Best execution criteria

EU Article 64 of the MiFID Org Regulation sets out best execution criteria.

64 (1)  When executing client orders, investment firms shall take
into account the following criteria for determining the
relative importance of the factors referred to in Article
27(1) of Directive 2014/65/EU:

(a)  the characteristics of the client including the
categorisation of the client as retail or professional;

(b)  the characteristics of the client order, including
where the order involves a securities financing
transaction (SFT);

(c) the characteristics of financial instruments that are
the subject of that order;

(d) the characteristics of the execution venues to which
that order can be directed.

For the purpose of this Article and Articles 65 and 66,
‘execution venue’ includes a regulated market, an MTF, an
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OTF, a systematic internaliser, or a market maker or other
liquidity provider or an entity that performs a similar function in
a third country to the function performed by any of the
foregoing.

(2)  Aninvestment firm satisfies its obligation under Article
27(1) of Directive 2014/65/EU to take all sufficient steps
to obtain the best possible result for a client to the extent
that it executes an order or a specific aspect of an order
following specific instructions from the client relating to
the order or the specific aspect of the order.

(3) Investment firms shall not structure or charge their
commissions in such a way as to discriminate unfairly
between execution venues.

(4)  When executing orders or taking decision to deal in OTC
products including bespoke products, the investment firm
shall check the fairness of the price proposed to the client,
by gathering market data used in the estimation of the
price of such product and, where possible, by comparing
with similar or comparable products.

Role of price

R

G

G

Where a firm executes an order on behalf of a retail client, the best
possible result must be determined in terms of the total consideration,
representing the price of the financial instrument and the costs related to
execution, which must include all expenses incurred by the client which are
directly related to the execution of the order, including execution venue
fees, clearing and settlement fees and any other fees paid to third parties
involved in the execution of the order.

[Note: article 27(1) of MiFID]

When a firm executes a retail client’s order in the absence of specific client
instructions, for the purposes of ensuring that the firm obtains the best
possible result for the client, the firm should take into consideration all
factors that will enable it to deliver the best possible result in terms of the
total consideration, representing the price of the financial instrument and
the costs related to execution.

[Note: recital 101 to the MiFID Org Regulation)

Speed, likelihood of execution and settlement, the size and nature of the
order, market impact and any other implicit transaction costs may be given
precedence over the immediate price and cost consideration only insofar as
they are instrumental in delivering the best possible result in terms of the
total consideration to the retail client.

Page 166 of 524



11.2A.12

11.2A.13

11.2A.14

11.2A.15

11.2A.16

FCA 2017/39

[Note: recital 101 to the MiFID Org Regulation]

Following specific instructions from a client

R

Whenever there is a specific instruction from the client, a firm must
execute the order following the specific instruction.

[Note: article 27(1) of MiFID]

When a firm executes an order following specific instructions from the
client, it should be treated as having satisfied its best execution obligations
only in respect of the part or aspect of the order to which the client
instructions relate. The fact that the client has given specific instructions
which cover one part or aspect of the order should not be treated as
releasing the firm from its best execution obligations in respect of any other
parts or aspects of the client order that are not covered by such instructions.

[Note: recital 102 to the MiFID Org Regulation]

A firm should not induce a client to instruct it to execute an order in a
particular way, by expressly indicating or implicitly suggesting the content
of the instruction to the client, when the firm ought reasonably to know that
an instruction to that effect is likely to prevent it from obtaining the best
possible result for that client. However, this should not prevent a firm
inviting a client to choose between two or more specified trading venues,
provided that those venues are consistent with the execution policy of the
firm.

[Note: recital 102 to the MiFID Org Regulation)

Delivering best execution where there are competing execution venues

R

A firm’s own commissions and the costs for executing an order in each of
the eligible execution venues must be taken into account when assessing
and comparing the results that would be achieved for a client by executing
the order on each of the execution venues listed in the firm’s execution
policy that is capable of executing that order.

[Note: article 27(1) of MiFID]

The obligation to deliver best execution for a retail client where there are
competing execution venues is not intended to require a firm to compare
the results that would be achieved for its client on the basis of its own
execution policy and its own commissions and fees, with results that might
be achieved for the same client by any other firm on the basis of a different
execution policy or a different structure of commissions or fees. Nor is it
intended to require a firm to compare the differences in its own
commissions which are attributable to differences in the nature of the
services that the firm provides to clients.

[Note: recital 93 to MiFID]
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A firm would be considered to structure or charge its commissions in a way
which discriminates unfairly between execution venues if it charged a
different commission or spread to clients for execution on different
execution venues and that difference did not reflect actual differences in the
cost to the firm of executing on those venues.

[Note: recital 95 to MiFID]

The provisions of this section which provide that costs of execution include
a firm’s own commission or fees charged to the client for the provision of
an investment service should not apply for the purpose of determining what
execution venues must be included in the firm’s execution policy in
accordance with COBS 11.2A.21R.

[Note: recital 94 to MiFID]

A firm must not receive any remuneration, discount or non-monetary
benefit for routing client orders to a particular trading venue or execution
venue which would infringe the requirements on conflicts of interests (as
set out in SYSC 10) or inducements as set out in COBS 2.3 (for firms
carrying on business other than MiFID, equivalent third country or
optional exemption business) and in COBS 2.3A, COBS 2.3B and COBS
2.3C (for firms carrying on MiFID, equivalent third country or optional
exemption business).

[Note: article 27(2) of MiFID]

Requirement for order execution arrangements including an order execution
policy

R

A firm must establish and implement effective arrangements for complying
with the obligation to take all sufficient steps to obtain the best possible
results for its clients. In particular, the firm must establish and implement
an order execution policy to allow it to obtain, in accordance with COBS
11.2A.2R, the best possible result for the execution of client orders.

[Note: article 27(4) of MiFID]

The order execution policy must include, in respect of each class of
financial instruments, information on the different execution venues where
the firm executes its client orders and the factors affecting the choice of
execution venue. It must at least include those execution venues that enable
the firm to obtain on a consistent basis the best possible result for the
execution of client orders.

[Note: article 27(5) of MiFID]

(1) A firm must provide appropriate information to its clients on its
order execution policy.

(2)  That information must explain clearly how orders will be executed
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by the firm for the clients.

(3)  The information must include sufficient details and be provided in a
way that can be easily understood by clients.

[Note: article 27(5) of MiFID]

(1) A firm must obtain the prior consent of its clients to the execution
policy.

[Note: article 27(5) of MiFID]

(1)  Where a firm’s order execution policy provides for the possibility
that client orders may be executed outside a trading venue, a firm
must, in particular, inform its clients about that possibility.

(2) A firm must obtain the express prior consent of its clients before
proceeding to execute their orders outside a trading venue.

(3) A firm may obtain such consent either in the form of a general
agreement or in respect of individual transactions.

[Note: article 27(5) of MiFID]

Article 66 of the MiFID Org Regulation sets out requirements concerning
execution policies

66 (1) Investment firms shall review, at least on an annual basis
execution policy established pursuant to Article 27(4) of
Directive 2014/65/EU, as well as their order execution
arrangements.

Such a review shall also be carried out whenever a
material change as defined in Article 65(7) occurs that
affects the firm’s ability to continue to obtain the best
possible result for the execution of its client orders on a
consistent basis using the venues included in its execution
policy. An investment firm shall assess whether a material
change has occurred and shall consider making changes to
the relative importance of the best execution factors in
meeting the overarching best execution requirement.

(2)  The information on the execution policy shall be
customised depending on the class of financial instrument
and type of the service provided and shall include
information set out in paragraphs 3 to 9.

(3) Investment firms shall provide clients with the following
details on their execution policy in good time prior to the
provision of the service:

(a) an account of the relative importance the
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investment firm assigns, in accordance with the
criteria specified in Article 59(1), to the factors
referred to in Article 27(1) of Directive
2014/65/EU, or the process by which the firm
determines the relative importance of those
factors.

a list of the execution venues on which the firm
places significant reliance in meeting its
obligation to take all reasonable steps to obtain on
a consistent basis the best possible result for the
execution of client orders and specifying which
execution venues are used for each class of
financial instruments, for retail client orders,
professional client orders and SFTs;

a list of factors used to select an execution venue,
including qualitative factors such as clearing
schemes, circuit breakers, scheduled actions, or
any other relevant consideration, and the relative
importance of each factor; The information about
the factors used to select an execution venue for
execution shall be consistent with the controls
used by the firm to demonstrate to clients that
best execution has been achieved in a consistent
basis when reviewing the adequacy of its policy
and arrangements;

how the execution factors of price costs, speed,
likelihood of execution and any other relevant
factors are considered as part of all sufficient
steps to obtain the best possible result for the
client;

where applicable, information that the firm
executes orders outside a trading venue, the
consequences, for example counterparty risk
arising from execution outside a trading venue,
and upon client request, additional information
about the consequences of this means of
execution;

a clear and prominent warning that any specific
instruction from a client may prevent the firm
from taking the steps that it has designed and
implemented in its execution policy to obtain the
best possible result for the execution of those
orders in respect of the elements covered by those
instructions;

Page 170 of 524



“)

&)

(6)

)

®)

€))

FCA 2017/39

(2) a summary of the selection process for execution
venues, execution strategies employed, the
procedures and process used to analyse the
quality of execution obtained and how the firms
monitor and verify that the best possible results
were obtained for clients.

That information shall be provided in a durable medium,
or by means of a website (where that does not constitute a
durable medium) provided that the conditions specified in
Article 3(2) are satisfied.

Where investment firms apply different fees depending on
the execution venue, the firm shall explain these
differences in sufficient detail in order to allow the client
to understand the advantages and the disadvantages of the
choice of a single execution venue.

Where investment firms invite clients to choose an
execution venue, fair, clear and not misleading
information shall be provided to prevent the client from
choosing one execution venue rather than another on the
sole basis of the price policy applied by the firm.

Investment firms shall only receive third-party payments
that comply with Article 24(9) of Directive 2014/65/EU
and shall inform clients about the inducements that the
firm may receive from the execution venues. The
information shall specify the fees charged by the
investment firm to all counterparties involved in the
transaction, and where the fees vary depending on the
client, the information shall indicate the maximum fees
or range of the fees that may be payable.

Where an investment firm charges more than one
participant in a transaction, in compliance with Article
24(9) of Directive 2014/65/EU and its implementing
measures, the firm shall inform its client of the value of
any monetary or non-monetary benefits received by the
firm.

Where a client makes reasonable and proportionate
requests for information about its policies or
arrangements and how they are reviewed to an
investment firm, that investment firm shall answer
clearly and within a reasonable time.

Where an investment firm executes orders for retail
clients, it shall provide those clients with a summary of
the relevant policy, focused on the total cost they incur.
The summary shall also provide a link to the most recent
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execution quality data published in accordance with
Article 27(3) of Directive 2014/65/EU for each
execution venue listed by the investment firm in its
execution policy.

When establishing its execution policy in accordance with COBS
11.2A.20R a firm should determine the relative importance of the
factors mentioned in COBS 11.2A.2R(2), or at least establish the
process by which it determines the relative importance of these

factors, so that it can deliver the best possible result to its clients.

Ordinarily, the FCA would expect that price will merit a high
relative importance in obtaining the best possible result for
professional clients. However, in some circumstances for some
clients, orders, financial instruments or markets, the policy may
appropriately determine that other execution factors are more
important than price in obtaining the best possible execution
result.

In order to comply with the obligation of best execution, a firm,
when applying the criteria for best execution for professional
clients, will typically not use the same execution venues for
securities financing transactions and other transactions. This is
because the securities financing transactions are used as a source
of funding subject to a commitment that the borrower will return
equivalent securities on a future date and the terms of the
securities financing transactions are typically defined bilaterally
between the counterparties ahead of the execution. Therefore, the
choice of execution venues for securities financing transactions is
more limited than in the case of other transactions, given that it
depends on the particular terms defined in advance between the
counterparties and on whether there is a specific demand on those
execution venues for the financial instruments involved. As a
result, the order execution policy established by firms should take
into account the particular characteristics of securities financing
transactions and it should list separately execution venues used
for securities financing transactions.

[Note: recital 99 to the MiFID Org Regulation]

A firm should apply its execution policy to each client order that it
executes with a view to obtaining the best possible result for the client in
accordance with that policy.

[Note: recital 99 to the MiFID Org Regulation]

The obligation to take all sufficient steps to obtain the best possible result
for the client should not be treated as requiring a firm to include in its
execution policy all available execution venues.
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An investment firm executing orders should be able to include a single
execution venue in their policy only where they are able to show that this
allows them to obtain best execution for their clients on a consistent basis.
Investment firms should select a single execution venue only where they
can reasonably expect that the selected execution venue will enable them to
obtain results for clients that are at least as good as the results that they
could reasonably expect from using alternative execution venues. This
reasonable expectation must be supported by relevant data published in
accordance with:

(1) COBS 11.2A.38G;

(2) COBS 11.2A.39R;

3) COBS 11.2C; and

4) by other internal analyses conducted by investment firms.
[Note: recital 108 to the MiFID Org Regulation)

The provisions of this section as to execution policy are without prejudice
to the general obligation of a firm to monitor the effectiveness of its order
execution arrangements and policy and assess the execution venues in its
execution policy on a regular basis.

[Note: recital 105 to the MiFID Org Regulation)]

Monitoring and review of the order execution arrangements including the order
execution policy

R

R

(D) A firm must monitor the effectiveness of its order execution
arrangements and execution policy to identify and, where
appropriate, correct any deficiencies. In particular it must assess, on
a regular basis, whether the execution venues included in the order
execution policy provide for the best possible result for the client or
whether it needs to make changes to its execution arrangements
taking into account the information published in accordance with:

(a) COBS 11.2A.38G;
(b) COBS 11.2A.39R; and
(c) COBS 11.2C.

(2) The firm must notify clients of any material changes to its order
execution arrangements or execution policy.

[Note: article 27(7) of MiFID]
(1) A firm must be able to demonstrate to its clients, at their request, that

it has executed their orders in accordance with its execution policy.
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(2) A firm must be able to demonstrate to the FCA, at the request of that
authority, its compliance with COBS 11.2A.2R and with the related
provisions in this chapter which require firms to execute orders on
terms most favourable to the client.

[Note: article 27(8) of MiFID]

G  In order to obtain the best execution for a client, a firm should compare and
analyse relevant data, including that made public in accordance with COBS
11.2A.38G, COBS 11.2C and article 27(3) of MiFID and respective
implementing measures.

[Note: recital 107 to the MiFID Org Regulation)

Duty of portfolio managers, receivers and transmitters to act in client’s best
interest

EU Article 65 of the MiFID Org Regulation sets out the duty of firms carrying
out certain activities to act in the best interests of the client.

65 (1)  Investment firms, when providing portfolio management,
shall comply with the obligation under Article 24(1) of
Directive 2014/65/EU to act in accordance with the best
interests of their clients when placing orders with other
entities for execution that result from decisions by the
investment firm to deal in financial instruments on behalf of
its client.

2) Investment firms, when providing the service of reception
and transmission of orders, shall comply with the obligation
under Article 24(1) of Directive 2014/65/EU to act in
accordance with the best interests of their clients when
transmitting client orders to other entities for execution.

(3)  In order to comply with paragraphs 1 or 2, investment firms
shall comply with paragraphs 4 to 7 of this Article and
Article 64(4).

%) Investment firms shall take all sufficient steps to obtain the
best possible result for their clients taking into account the
factors referred to in Article 27(1) of Directive 2014/65/EU.
The relative importance of these factors shall be determined
by reference to the criteria set out in Article 64(1) and, for
retail clients, to the requirement under Article 27(1) of
Directive 2014/65/EU.

An investment firm satisfies its obligations under paragraph
1 or 2, and is not required to take the steps mentioned in this
paragraph, to the extent that it follows specific instructions
from its client when placing an order with, or transmitting an
order to, another entity for execution.
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Investment firms shall establish and implement a policy that
enables them to comply with the obligation in paragraph 4.
The policy shall identify, in respect of each class of
instruments, the entities with which the orders are placed or
to which the investment firm transmits orders for execution.
The entities identified shall have execution arrangements
that enable the investment firm to comply with its
obligations under this Article when it places or transmits
orders to that entity for execution.

Investment firms shall provide information to their clients on
the policy established in accordance with paragraph 5 and
paragraphs 2 to 9 of Article 66. Investment firms shall
provide clients with appropriate information about the firm
and its services and the entities chosen for execution. In
particular, when the investment firm select other firms to
provide order execution services, it shall summarise and
make public, on an annual basis, for each class of financial
instruments, the top five investment firms in terms of trading
volumes where it transmitted or placed client orders for
execution in the preceding year and information on the
quality of execution obtained. The information shall be
consistent with the information published in accordance with
the technical standards developed under Article 27(10)(b) of
Directive 2014/65/EU.

Upon reasonable request from a client, investment firms
shall provide its clients or potential clients with information
about entities where the orders are transmitted or placed for
execution.

Investment firms shall monitor on a regular basis the
effectiveness of the policy established in accordance with
paragraph 5 and, in particular, shall monitor the execution
quality of the entities identified in that policy and, where
appropriate, correct any deficiencies.

Investment firms shall review the policy and arrangements at
least annually. Such a review shall also be carried out
whenever a material change occurs that affects the firm’s
ability to continue to obtain the best possible result for their
clients.

Investment firms shall assess whether a material change has
occurred and shall consider making changes to the execution
venues or entities on which they place significant reliance in
meeting the overarching best execution requirement.

A material change shall be a significant event that could
impact parameters of best execution such as cost, price,
speed, likelihood of execution and settlement, size, nature or
any other consideration relevant to the execution of the
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order.

(8)  This Article shall not apply where the investment firm that
provides the service of portfolio management or reception
and transmission of orders also executes the orders received
or the decisions to deal on behalf of its client’s portfolio. In
those cases Article 27 of Directive 2014/65/EU shall apply.

This section is not intended to require a duplication of effort as to best
execution between a firm which provides the service of reception and
transmission of orders or portfolio management and any firm to which that
firm transmits its orders for execution.

[Note: recital 106 to the MiFID Org Regulation)]

A firm transmitting or placing orders with other entities for execution may
select a single entity for execution only where the firm is able to show that
this provides the best possible result for their clients on a consistent basis
and where they can reasonably expect that the selected entity will enable
them to obtain results for clients that are at least as good as the results that
could reasonably be expected from using alternative entities for execution.
This reasonable expectation should be supported by relevant data published
in accordance with:

(1) COBS 11.2A.38G;
2) COBS 11.2A.39R;
3) COBS 11.2C; and
4) by internal analysis conducted by investment firms.

[Note: recital 100 to the MiFID Org Regulation)

Providing information to clients on order execution

R

Following the execution of a transaction on behalf of a client a firm must
inform the client of where the order was executed.

[Note: article 27(3) of MiFID]

Publishing information on execution quality

G

Execution venues (other than market makers and other liquidity providers
to which COBS 11.2C applies) are reminded of the need to comply with the
following provisions:

(1) MARS3.1AR();
(2) MARSA.4.2R(3);

3) MAR 6.3A.1R; and
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(4)  paragraph 4C of the Schedule to the Recognition Requirements
Regulations.

[Note: article 27(3) of MiFID and MiFID RTS 27]

In accordance with the requirements of COBS 11 Annex 1EU, a firm which
executes client orders must summarise and make public on an annual basis,
for each class of financial instruments, the top five execution venues in
terms of trading volumes, where they executed client orders in the
preceding year, together with information on the quality of execution
obtained.

[Note: article 27(6) of MiFID and MiFID RTS 28]

Best execution for UCITS management companies

Application

G  This section applies to a UCITS management company when carrying on
scheme management activity, in accordance with COBS 18.5B.2R.

G A firm that is subject to COBS 11.2 (Best execution for AIFMs and
residual CIS providers) may comply with its obligations under COBS 11.2
by complying with the rules in this chapter.

G  References in this chapter to a scheme are to a UCITS scheme or an EEA

UCITS scheme.

Obligation to execute orders on terms most favourable to the scheme

R

A management company must act in the best interests of each scheme it
manages when executing decisions to deal on behalf of the scheme.

[Note: article 25(1) of the UCITS implementing Directive]

A management company must take all sufficient steps to obtain, when
executing decisions to deal, the best possible result for each scheme it
manages, taking into account:

(D) price;
) Costs;
3) speed;

€)) likelihood of execution;
&) likelihood of settlement;
(6) order size and nature; and

@) any other consideration relevant to the execution of the decision to
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deal,

(together the “execution factors™).

[Note: article 25(2) first sentence of the UCITS implementing Directive]

ey

2)

3)

The obligation to deliver the best possible result applies for all
types of financial instrument. However, given the differences in
market structures and the structure of financial instruments, it may
be difficult to identify and apply a uniform standard of, and
procedure for, best execution that would be valid and effective for
all types of financial instrument.

Best execution obligations should therefore be applied to take into
account the different circumstances surrounding the execution of
orders for particular types of financial instrument. For example,
transactions involving a customised OTC financial instrument with
a unique contractual relationship tailored to the circumstances of
the scheme and the management company may not be comparable
for best execution purposes with transactions involving shares
traded on centralised execution venues.

As best execution obligations apply to all financial instruments,
irrespective of whether they are traded on trading venues or OTC,
management companies should gather relevant market data to
check whether the OTC price offered for a scheme is fair and
delivers on the best execution obligation.

A management company must determine the relative importance of the
execution factors, taking into account the following criteria:

ey

2)

3)

“)

the objectives, investment policy and risks specific to the scheme,
as indicated in its prospectus or instrument constituting the fund,

the characteristics of the order, including where the order involves
a securities financing transaction;

the characteristics of the financial instruments that are the subject
of that order; and

the characteristics of the execution venues to which that order can
be directed.

[Note: article 25(2) second sentence of the UCITS implementing Directive]

A management company must take into account its own commissions and
costs for executing an order, when assessing and comparing the results that
would be achieved for a scheme by executing the order on each of the
execution venues listed in the management company’s execution policy
that is capable of executing that order.
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The requirement in COBS 11.2B.8R that costs of execution include a
management company’s own commission or fees charged to the scheme
should not apply for the purpose of determining which execution venues
are included in the firm’s execution policy in accordance with COBS
11.2B.18R.

A management company must not receive any remuneration, discount or
non-monetary benefit for routing orders to a particular trading venue or
execution venue which would infringe the requirements on conflicts of
interest (in SYSC 10) or inducements (in COBS 2.3 and COBS 18 Annex

D).

A management company must not structure or charge its commission in a
way that discriminates unfairly between execution venues.

A management company would be considered to discriminate unfairly
between execution venues if it charged a different commission or spread to
schemes for execution on different execution venues and that difference did
not reflect actual differences in the cost to the management company of
executing on those venues.

When executing orders or taking decisions to deal in OTC products
including bespoke products, the management company must check the
fairness of the price proposed to the scheme, by gathering market data used
to estimate the price of such products and, where possible, by comparing
with similar or comparable products.

Placing orders to deal on behalf of the scheme with other entities for execution

R

G

A management company must act in the best interests of each scheme it
manages when placing orders to deal on behalf of that scheme with other
entities for execution.

[Note: article 26(1) of the UCITS implementing Directive]

() A management company must take all sufficient steps to obtain the
best possible result for each scheme it manages when placing
orders to deal on behalf of that scheme with other entities, taking
into account the execution factors.

2) A management company must determine the relative importance of
the execution factors in accordance with COBS 11.2B.7R.

[Note: article 26(2) first and second sentences of the first paragraph of the
UCITS implementing Directive)

This section is not intended to require a duplication of effort as to best
execution between a management company and any firm with which that
management company places its orders for execution.

Requirement for order execution arrangements including an order execution
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A management company must establish and implement effective
arrangements for complying with the obligation to take all sufficient
steps to obtain the best possible result for each scheme it manages.

In particular, the management company must establish and
implement an order execution policy to allow it to obtain the best
possible result for each scheme it manages when:

(a) executing orders on behalf of the scheme (in accordance
with COBS 11.2B.5R); and

(b) placing orders with other entities for execution (in
accordance with COBS 11.2B.15R(1)).

[Note: articles 25(3) first paragraph and 26(2) third sentence of the first
paragraph of the UCITS implementing Directive]

&)

2)

The order execution policy must include, for each type of financial
instrument, information on the different execution venues where the
management company executes its scheme orders and the factors
affecting the choice of execution venue.

It must at least include execution venues that enable the
management company to obtain the best possible result for the
execution of scheme orders on a consistent basis.

The obligation in COBS 11.2B.17R does not require a management
company to include all available execution venues in its execution policy.

&)

2)

3)

When establishing its execution policy in accordance with COBS
11.2B.17R(2), a management company should determine the
relative importance of the execution factors, or at least establish the
process by which it determines the relative importance of these
factors.

Ordinarily, the FCA would expect that price will merit a high
relative importance in obtaining the best possible result. However,
in some circumstances for some schemes, orders, financial
instruments or markets, the policy may appropriately determine that
other execution factors are more important than price in obtaining
the best possible result.

A management company, when applying the criteria for best
execution, will typically not use the same execution venues for
securities financing transactions and other transactions. As a result,
the order execution policy should take into account the particular
characteristics of securities financing transactions and it should list
separately execution venues used for securities financing
transactions.
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(1)  The order execution policy must identify, for each type of financial
instrument, the entities with which orders are placed or to which the
management company transmits orders for execution.

(2)  The entities identified must have execution arrangements that
enable the management company to comply with its obligations
under this section when it places or transmits orders to that entity
for execution.

[Note: article 26(2) fourth sentence of the first paragraph and first sentence
of the second paragraph]

(1) A management company may specify a single execution venue, or a
single entity with which it places orders for execution, in its
execution policy where it:

(a) is able to show that this allows it to obtain best execution,
or, when placing orders for execution, the best possible
result, for the schemes it manages on a consistent basis; and

(b) can reasonably expect that the selected execution venue or
entity will enable it to obtain results for each scheme that
are at least as good as the results that it could reasonably
expect from using alternative execution venues or entities.

(2)  The reasonable expectation in (1)(b) should be supported by:

(a) relevant data published in accordance with COBS
11.2A.39R, COBS 11.2B.36R, COBS 11.2C and the
provisions referred to in COBS 11.2B.30G; or

(b) other internal analyses conducted by the management
company.

A management company must be able to demonstrate that it has executed
or placed orders on behalf of each scheme it manages in accordance with
its execution policy.

[Note: articles 25(5) and 26(4) of the UCITS implementing Directive]

A management company should apply its execution policy to each scheme
order that it executes with a view to obtaining the best possible result for
the scheme in accordance with that policy.

The provisions of this section relating to execution policy are in addition to
the general obligation of a management company to monitor the
effectiveness of its order execution arrangements and policy and assess the
execution venues in its execution policy on a regular basis.

(1) A management company of an ICVC that is a UCITS scheme, or an
EEA UCITS scheme that is structured as an investment company,

Page 181 of 524



11.2B.27

11.2B.28

2)

FCA 2017/39

must obtain the prior consent of the ICVC or investment company to
the execution policy.

In the case of a management company that is the ACD of an ICVC
that is a UCITS scheme, (1) does not apply where the ACD is the
sole director of the ICVC.

[Note: article 25(3) first sentence of the second paragraph of the UCITS
implementing Directive]

Monitoring and review of the order execution arrangements including the order
execution policy

R

R

&)

2)

3)

A management company must monitor the effectiveness of its order
execution arrangements and policy on a regular basis to identify and,
where appropriate, correct any deficiencies.

A management company that places orders with other entities for
execution must in particular monitor the execution quality of those
entities on a regular basis to identify and, where appropriate, correct
any deficiencies.

A management company must assess, on a regular basis:

(a) whether the execution venues included in the order execution
policy provide for the best possible result for the schemes it
manages; and

(b) whether it needs to make changes to its execution
arrangements taking into account the information published
in accordance with COBS 11.2A.39R, COBS 11.2B.36R,
COBS 11.2C and the provisions referred to in COBS
11.2B.30G.

[Note: article 25(4) first sentence, and article 26(3) first paragraph of the
UCITS implementing Directive)

A management company must:

ey

2)

(a) assess whether a material change has occurred in its order
execution arrangements; and

(b) if so, consider making changes to the execution venues or
entities on which it places significant reliance in meeting the
overarching best execution requirement; and

review its execution policy, as well as its order execution
arrangements:

(a) at least annually; and

(b) whenever a material change occurs that affects the
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management company’s ability to continue to obtain the best
possible result for the scheme.

[Note: article 25(4) second sentence, and article 26(3) second paragraph of
the UCITS implementing Directive]

For the purposes of COBS 11.2B.28R, a material change is a significant
event that could impact parameters of best execution such as cost, price,
speed, likelihood of execution and settlement, size, nature or any other
consideration relevant to the execution of the order.

A management company should compare and analyse relevant data,
including that made public in accordance with:

(1)  MAR 5.3.1AR(5) (Functioning of an MTF);
(2)  MAR 5A.4.2R(3) (Functioning of an OTF);
(3)  MAR 6.3A.1R (Quality of execution); and

(4)  paragraph 4C of the Schedule to the Recognition Requirements
Regulations.

Information requirements

R

A management company must make available to the unitholders of each
scheme it manages appropriate information on its execution policy and on
any material changes to that policy.

[Note: articles 25(3) second sentence of the second paragraph and 26(2)
second sentence of the second paragraph of the UCITS implementing
Directive]

The information on the execution policy must:

(1)  be customised depending on the type of financial instrument and
type of service provided; and

(2)  include the information in COBS 11.2B.33R and COBS
11.2B.35R(1) to (4).

A management company must make available the following details on its
execution policy:

(1)  an account of the relative importance the management company
assigns to the execution factors, or the process by which the
management company determines the relative importance of the
execution factors;

(2)  alist of the execution venues on which the management company
places significant reliance in meeting its obligation to take all
reasonable steps to obtain the best possible result for the execution
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of scheme orders on a consistent basis, specifying which execution
venues are used for each type of financial instrument and SFT;

(3)  appropriate information about the management company and the
entities chosen for execution;

(4)  alist of the factors used to select an execution venue which:
(a) includes:

(1) qualitative factors such as clearing schemes, circuit
breakers, scheduled actions, or any other relevant
consideration; and

(i) the relative importance of each factor; and

(b) is consistent with the controls used by the management
company to demonstrate that best execution has been
achieved on a consistent basis, when reviewing the adequacy
of its policy and arrangements;

&) how the execution factors of price, costs, speed, likelihood of
execution and any other relevant factors are considered as part of all
sufficient steps to obtain the best possible result for the scheme;

(6)  where applicable:

(a) confirmation that the management company executes orders
outside a trading venue;

(b) the consequences of this, for example counterparty risk
arising from execution outside a trading venue; and

(©) a statement that additional information about the
consequences of this means of execution is available on
request; and

(7)  asummary of:
(a) the selection process for execution venues;
(b) the execution strategies employed;

(©) the procedures and process used to analyse the quality of
execution obtained; and

(d) how the management company monitors and verifies that the
best possible results were obtained for the schemes it
manages.

11.2B.34 R A management company must make the information in COBS 11.2B.31R
available to unitholders or potential unitholders:

Page 184 of 524



11.2B.35

11.2B.36

R

R

ey
2

3)

ey

2)

3)

)

&)

ey

2)

FCA 2017/39

in a durable medium; or

by means of a website (where that does not constitute a durable
medium) provided that the website conditions are satisfied; or

in the prospectus of the scheme.

A management company must make information available about the
inducements that the management company may receive from
execution venues in accordance with COBS 2.3 and COBS 18
Annex 1.

The information in (1) must at least:

(a) specify the fees charged by the management company to all
counterparties involved in the transaction; and

(a) where the fees vary depending on the scheme, indicate the
maximum fees or range of the fees that may be payable.

Where a management company applies different fees depending on
the execution venue, a management company must explain these
differences in sufficient detail to allow unitholders to understand the
advantages and the disadvantages of the choice of a particular
execution venue.

Where a management company charges more than one participant in
a transaction, the firm must make information available about the
value of any monetary or non-monetary benefits received by the
firm, in compliance with COBS 2.3.1R.

Where a unitholder makes a reasonable and proportionate request to
a management company for information about its policies or
arrangements and how they are reviewed, that management
company must answer clearly and within a reasonable time.

Where a management company executes scheme orders or selects
other firms to provide order execution services, it must summarise
and make public, on an annual basis, for each type of financial
instrument:

(a) the top five execution venues or investment firms where it
transmitted or placed orders for execution in terms of trading
volumes in the preceding year; and

(b) information on the quality of execution obtained.

The information must be consistent with the information published
in accordance with COBS 11 Annex 1EU (Regulatory technical
standard 28) (which applies as rules in accordance with COBS
18.5B.2R).
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11.2B.37 R Upon reasonable request from a unitholder or potential unitholder, a
management company must provide information about entities where
orders are transmitted or placed for execution.

11.2C Quality of execution

11.2C.1 R A market maker or other liquidity provider must make available the data
detailed in COBS 11.2C.2R to the public in the following manner:

(D) at least on an annual basis; and
(2) without any charges.

11.2C.2 R COBS 11.2C.1R applies to data relating to the quality of execution of
transactions by that market maker or other liquidity provider, including
details about price, costs, speed and likelihood of execution for individual
financial instruments.

[Note: article 27(3) of MiFID and MiFID RTS 27]

Amend the following as shown.

11.3 Client order handling
General principles

11.3.1 R (1) A firm (other than a UCITS management company providing
collective portfolio management services) which is authorised to
execute orders on behalf of clients must implement procedures and
arrangements which provide for the prompt, fair and expeditious
execution of client orders, relative to other orders or the trading
interests of the firm.

[Note: paragraph 1 of article 22(H 28(1) of MiFID]

(2)  These procedures or arrangements must allow for the execution of
otherwise comparable orders in accordance with the time of their
reception by the firm.

[Note: paragraph 2 of article 22(H 28(1) of MiFID]

3) A UCITS management company providing collective portfolio
management services, must establish and implement procedures and
arrangements in respect of all client orders it carries out which
provide for the prompt, fair and expeditious execution of portfolio
transactions on behalf of the UCITS scheme or EEA UCITS scheme
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it manages.
[Note: article 27(1) first paragraph of the UCITS implementing Directive]

11.3.1A R @ Subject to (2) and (3) in this chapter provisions marked “EU” apply
to a firm’s business other than MiFID business as if they were rules.

2 Provisions marked “EU” which derive from recitals to MiFID or
the MiFID Org Regulation apply to all firms as guidance.

3) COBS 11.3.4AEU, which reproduces article 67(2) of the MiFID
Org Regulation, does not apply to a UCITS management company.

11.3.2 R

11.3.2A EU  Article 67(1) of the MiFID Org Regulation requires firms to satisfy
conditions when carrying out client orders.

67 (1) Investment firms shall satisfy the following conditions when
carrying out client orders:

(a) ensure that orders executed on behalf of clients are
promptly and accurately recorded and allocated;

(b) carry out otherwise comparable client orders
sequentially and promptly unless the characteristics of
the order or prevailing market conditions make this
impracticable, or the interests of the client require
otherwise;

(c) inform a retail client about any material difficulty
relevant to the proper carrying out of orders promptly
upon becoming aware of the difficulty.

11.3.3 G For the purposes of the provisions of this section, orders should not be
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treated as otherwise comparable if they are received by different media and
it would not be practicable for them to be treated sequentially.

[Note: recital 78 110 to the MiFID implementing-Directive Org
Regulation)

Where a # ; Ag peneth men
an-executed-order-or management companv executes the order itself in the
course of providing collective portfolio management services, it must take
all reasonable steps to ensure that any client financial instruments or client
funds received in settlement of that executed order are promptly and
correctly delivered to the account of the appropriate ekient UCITS scheme.

[Note: article 4H2)-of the MiFID-implementingDirectivearticle 19 1H-of
MiEID-and article 27(1) third paragraph of the UCITS implementing

Directive]

Article 67(2) of the MiFID Org Regulation places requirements on firms
which are responsible for overseeing and arranging the settlement of an
executed order.

67 (2) Where an investment firm is responsible for overseeing or
arranging the settlement of an executed order, it shall take all
reasonable steps to ensure that any client financial instruments
or client funds received in settlement of that executed order are
promptly and correctly delivered to the account of the
appropriate client.

any-ofitsrelevantpersons- [deleted]

E:L.EEI;E ﬂm;le .I ]Eag;f;;heg 4]“! Jfl;“g;. Eli 8t “Ei. E E.mi]ih Pch-ef

Article 67(3) of the MiFID Org Regulation sets out requirements
concerning the use of information relating to pending client orders.

67 3) An investment firm shall not misuse information relating to
pending client orders, and shall take all reasonable steps to
prevent the misuse of such information by any of its
relevant persons.

Without prejudice to the Market Abuse Regulation, for the purposes of the
#ule provision on the misuse of information (see COBS 11.3.5RAEU), any
use by a firm of information relating to a pending client order in order to
deal on own account in the financial instruments to which the client order
relates, or in related financial instruments, should be considered a misuse
of that information. However, the mere fact that market makers or bodies
authorised to act as counterparties confine themselves to pursuing their
legitimate business of buying and selling financial instruments, or that
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persons authorised to execute orders on behalf of third parties confine
themselves to carrying out an order dutifully, should not in itself be
deemed to constitute a misuse of information.

[Note: recital 78 110 to the MiFID imptementingDirective Org
Regulation]

Aggregation and allocation of orders

11.3.7 R

11.3.7A EU  Article 68(1) of the MiFID Org Regulation sets out requirements to be met
where a firm carries out a client order or a transaction for own account in
aggregation with another client order.

68 (1) Investment firms shall not carry out a client order or a
transaction for own account in ageregation with another
client order unless the following conditions are met:

(a) itis unlikely that the aggregation of orders and
transactions will work overall to the disadvantage of
any client whose orders is to be aggregated;

(b) itis disclosed to each client whose order is to be
agoregated that the effect of aggregation may work
to its disadvantage in relation to a particular order;

(c) an order allocation policy is established and
effectively implemented, providing for the fair
allocation of aggregated orders and transactions,
including how the volume and price of orders
determines allocations and the treatment of partial
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executions.

A management company must ensure that the order allocation policy
referred to in article 68(1)(c) of the MiFID Org Regulation, reproduced at
COBS 11.3.7AEU, is in sufficiently precise terms.

[Note: article 28(1) of the UCITS implementing Directive]

[f[_eptsg E&H;le .I 8]@)2 ;f;heg 4;1 ’lé ;;g;f.' ”';“”g D EEE“‘ E “.H*;E et

Article 68(2) of the MiFID Org Regulation sets out requirements
concerning partial execution of aggregated client orders.

68 (2) Where an investment firm aggregates an order with one or
more other client orders and the aggregated order is
partially executed, it shall allocate the related trades in
accordance with its order allocation policy.

Aggregation and allocation of transactions for own account

detrimental-to-a—client: [deleted]

[f[_eptsg E&H;le .ISJEHE ;f;heg 4;1 ’lé ;;g;f.' ”';“”g D EEE“‘ E “.H*;E et

Article 69(1) of the MiFID Org Regulation sets out requirements
concerning aggregated transactions.

69 ) Investment firms which have aggregated transactions for
own account with one or more client orders shall not
allocate the related trades in a way that is detrimental to a
client.

(Notesarticle 492} of the MiEMD-impl o Directive—ssticlotS :
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MIEID and-asticle 2864 of the LCITS impl e Directive]

Article 69(2) of the MiFID Org Regulation sets out allocation priorities
where a firm aggregates a client order in accordance with its allocation
policy referred to in article 68(1)(c) (see COBS 11.3.7AEU).

69 (2) Where an investment firm aggregates a client order with a
transaction for own account and the aggregated order is
partially executed, it shall allocate the related trades to the
client in priority to the firm.

Where an investment firm is able to demonstrate on
reasonable grounds that without the combination it would
not have been able to carry out the order on such
advantageous terms, or at all, it may allocate the transaction
for own account proportionally, in accordance with its order
allocation policy referred to in Article 68(1)(c).

elient-orders: [deleted]
[Nete: article 40(3) of the MiEID. imp oo Di . | article 19
of MIEID]

Article 69(3) of the MiFID Org Regulation introduces requirements for
order allocation policy, referred to in article 68(1)(c) (see COBS
11.3.7AEU), where transactions for own account are executed in
combination with client orders.

69 (3)  As part of the order allocation policy referred to in Article
68(1)(c), investment firms shall put in place procedures
designed to prevent the reallocation, in a way that is
detrimental to the client, of transactions for own account
which are executed in combination with client orders.

For the purposes of the provisions of this section, the reallocation of
transactions should be considered as detrimental to a client if, as an effect
of that reallocation, unfair precedence is given to the firm or to any
particular person.

[Note: recital 7# 109 to the MiFID imptementingDirective Org
Regulation]

In this section, carrying out client orders includes:
(1) the execution of orders on behalf of clients;

(2) the placing of orders with other entities for execution that result from
decisions to deal in financial instruments on behalf of clients when
providing the service of portfolio management or collective portfolio
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(3) the transmission of client orders to other entities for execution when
providing the service of reception and transmission of orders.

Transposition of client order handling provisions in the UCITS Implementing

Directive

G

(1) This section applies to a UCITS management company as a result of

COBS 18.5B.2R.

(2) The provisions of the MiFID Org Regulation reproduced in this

section apply to a UCITS management company as a result of COBS

11.3.1AR.

(3) Some of these provisions have been used to transpose provisions of

the UCITS implementing Directive, as set out in the table below:

MiFID Org COBS 11.3 provision UCITS implementing
Regulation Directive transposition
Provision
article 67(1) COBS 11.3.2AEU article 27(1) second
paragraph
article 67(3) COBS 11.3.5AEU article 27(2)
article 68(1) COBS 11.3.7AEU, as | article 28(1)
modified by COBS
11.3.7BR
article 68(2) COBS 11.3.8AEU article 28(2)
article 69(1) COBS 11.3.9AEU article 28(3)
article 69(2) COBS 11.3.10AEU article 28(4)

Client limit orders

R

In this chapter provisions marked “EU” apply to a firm’s business other

than MiFID business as if they were rules.

Obligation to make unexecuted client limit orders public

R

Unless a client expressly instructs otherwise, a firm must, in the case of a
client limit order in respect of shares admitted to trading on a regulated
market or traded on a trading venue which is not immediately executed
under prevailing market conditions, take measures to facilitate the earliest
possible execution of that order by making public immediately that client
limit order in a manner which is easily accessible to other market
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participants.
[Note: article 22 28(2) of MiFID]

G  Inrespect of transactions executed between eligible counterparties, the
obligation to disclose client limit orders should only apply where the
counterparty is explicitly sending a limit order to a firm for its execution.

[Note: recital 42 105 to MiFID]

How client limit orders may be made public

EU Ansi ; hall] - dered-to-disc] LiamtLim ; ]

[Note: article 31 of MiEID Reeulation]

EU Article 70(1) of the MiFID Org Regulation provides when client limit

orders shall be considered as being available to the public.

70 (1) A client limit order in respect of shares admitted to trading
on a regulated market or traded on a trading venue which
have not been immediately executed under prevailing
market condition as referred to in Article 28(2) of Directive
2014/65/EU shall be considered available to the public
when the investment firm has been submitted the order for
execution to a regulated market or a MTF or the order has
been published by a data reporting services provider located
in one Member State and can be easily executed as soon as
market conditions allow.

G 0
provideguidance-on-thesecondittons: [deleted]
G  Firms may comply with the obligations in COBS 11.4.1R, to make public

unexecuted client limit orders, by transmitting the client limit order to a
trading venue.

[Note: article 28(2) of MiFID]

Orders that are large in scale

R The obligation in COBS 11.4.1R to make public a limit order willnet
apply to-atimit-order-thatis is disapplied in respect of transactions that are
large in scale compared with normal market size as determined under
article 4 of MiFIR.
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[Note: article 22 28(2) of MiFID]

11.4.6 G MARSTAHIEH-and MAR ST HEUsetout-whenanordershat-be
constderedtarcetseale-compared-with-normabmarketsize: [deleted|

COBS 11.5 is deleted in its entirety. The deleted text is not shown.

11.5 Record keeping: client orders and transactions [deleted]

Insert the new section 11.5A after the deleted COBS 11.5 (Record keeping: client orders and
transactions). All the text is new and is not underlined.

11.5A Record keeping: client orders and transactions

11.5A.1 R (1) Subject to (2), in this chapter provisions marked “EU” apply to a
firm’s business other than MiFID business as if they were rules.

(2)  Provisions in this chapter which are marked “EU” do not apply to
corporate finance business carried on by a firm which is not a
MiFID investment firm.

11.5A.2 EU  Article 74 of the MiFID Org Regulation, together with Section 1 of Annex
IV to that Regulation which is reproduced at COBS 11.5A.4EU, makes
provision for record keeping of initial orders from clients.

74 An investment firm shall, in relation to every initial order received
from a client and in relation to every initial decision to deal taken,
immediately record and keep at the disposal of the competent
authority at least the details set out in Section 1 of Annex IV
[reproduced below at COBS 11.5A.4EU] to this Regulation to the
extent they are applicable to the order or decision to deal in
question.

Where the details set out in Section 1 of Annex IV to this
Regulation are also prescribed under Articles 25 and 26 of
Regulation No (EU) 600/2014, these details should be maintained
in a consistent way and according to the same standards prescribed
under Articles 25 and 26 of Regulation No (EU) 600/2014.

11.5A3 EU  Article 75 of the MiFID Org Regulation, together with Section 2 of Annex
IV to that Regulation which is reproduced at COBS 11.5A.5EU, makes
provision for record keeping in relation to transactions and order
processing.

75 Investment firms shall, immediately after receiving a client order or
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making a decision to deal to the extent they are applicable to the
order or decision to deal in question, record and keep at the disposal
of the competent authority at least the details set out in Section 2 of
Annex IV [reproduced below at COBS 11.5A.5EU].

Where the details set out in Section 2 of Annex IV are also
prescribed under Articles 25 and 26 of Regulation No (EU)
600/2014, they shall be maintained in a consistent way and
according to the same standards prescribed under Articles 25 and
26 of Regulation (EU) No 600/2014.

Annex IV Section 1 of the MiFID Org Regulation makes provision for
record keeping of client orders and decisions to deal.

1.

2.

10.

11.

12.

13.

14.

15.

16.

Name and designation of the client

Name and designation of any relevant person acting on behalf of
the client

A designation to identify the trader (Trader ID) responsible within
the investment firm for the investment decision

A designation to identify the algorithm (Algo ID) responsible
within the investment firm for the investment decision;

B/S indicator;

Instrument identification

Unit price and price notation

Price

Price multiplier

Currency 1

Currency 2

Initial quantity and quantity notation
Validity period

Type of the order

Any other details, conditions and particular instructions from the
client

The date and exact time of the receipt of the order or the date and
exact time of when the decision to deal was made. The exact time
must be measured according to the methodology prescribed under
the standards on clock synchronisation under Article 50(2)
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Directive 2014/65/EU.

Annex IV Section 2 of the MiFID Org Regulation makes provision for
record keeping of transactions and order processing.

1.

2.

10.

1.

12.

13.

14.

15.

16.

17.

18.

Name and designation of the client

Name and designation of any relevant person acting on behalf of
the client

A designation to identify the trader (Trader ID) responsible within
the investment firm for the investment decision

A designation to identify the Algo (Ago ID) responsible within the
investment firm for the investment decision

Transaction reference number
A designation to identify the order (Order ID)

The identification code of the order assigned by the trading venue
upon receipt of the order

A unique identification for each group of aggregated clients’ orders
(which will be subsequently placed as one block order on a given
trading venue). This identification should indicated
“aggregated_X" with X representing the number of clients whose
orders have been aggregated

The segment MIC code of the trading venue to which the order has
been submitted

The name and other designation of the person to whom the order
was transmitted

Designation to identify the Seller & the Buyer

The trading capacity

A designation to identify the Trader (Trader ID) responsible for the
execution

A designation to identify the Algo (Algo ID) responsible for the
execution

B/S indicator;
Instrument identification
Ultimate underlying

Put/Call identifier
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20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

FCA 2017/39

Strike price
Upfront payment
Delivery type
Option style
Maturity date

Unit price and price notation
Price

Price multiplier
Currency 1
Currency 2
Remaining quantity
Modified quantity
Executed quantity

The date and exact time of submission of the order or decision to
deal. The exact time must be measured according to the
methodology prescribed under the standards on clock
synchronisation under Article 50(2) of Directive 2014/65/EU.

The date and exact time of any message that is transmitted to and
received from the trading venue in relation to any events affecting
an order. The exact time must be measured according to the
methodology prescribed under the RTS on clock synchronisation.

The date and exact time any message that is transmitted to and
received from another investment firm in relation to any events
affecting an order. The exact time must be measured according to
the methodology prescribed under the standards on clock
synchronisation under Article 50(2) of Directive 2014/65/EU.

Any message that is transmitted to and received from the trading
venue in relation to orders placed by the investment firm

Any other details and conditions that was submitted to and received
from another investment firm in relation with the order

Each placed order’s sequences in order to reflect the chronology of
every event affecting it, including but not limited to modifications,
cancellations and execution
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38. Short selling flag
39. SSR exemption flag

40. Waiver flag

COBS 11.6 (Use of dealing commission) is deleted in its entirety. The deleted text is not

shown.

11.6

Use of dealing commission [deleted]

Amend the following as shown.

11.7

11.7.1

Personal account dealing

Application

R

This section does not apply to a firm in relation to MiFID, equivalent third
country or optional exemption business (but see COBS 11.7A (Personal
account dealing relating to MiFID, equivalent third country or optional
exemption business)).

Rule on personal account dealing

R

A firm that conducts designated investment business must establish,
implement and maintain adequate arrangements aimed at preventing the
following activities in the case of any relevant person who is involved in
activities that may give rise to a conflict of interest, or who has access to
inside information as defined in the Market Abuse Regulation or to other
confidential information relating to clients or transactions with or for clients
by virtue of an activity carried out by him or her on behalf of the firm:

ey

3) disclosing, other than in the normal course of his or her employment
or contract for services, any information or opinion to any other
person if the relevant person knows, or reasonably ought to know,
that as a result of that disclosure that other person will or would be
likely to take either of the following steps:

(a) to enter into a transaction in designated-investments

designated investments which, if a personal transaction of the
relevant person, would be covered by (1) or a relevant
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provision;

(b) to advise or procure another person to enter into such a
transaction.

[Note: article 12(H-of MiEID-implementing-Directive-and article 13(1) of
the UCITS implementing Directive]

For the purposes of this section, the relevant provisions are:

(D therutes article 37(2)(a) and (b) of the MiFID Org Regulation on
personal transactions undertaken by financial analysts i++€OBS
122 5R-Hand+2) copied out in COBS 12.2.21EU which apply as
rules as a result of COBS 12.2.15R;

2) therute article 67(3) of the MiFID Org Regulation on the misuse of
information relating to pending client orders i+EOBSH-35R
copied out in COBS 11.3.5AEU which applies as a rule as a result of
COBS 11.3.1AR.

The arrangements required under this section must in particular be designed
to ensure that:

)

[Note: article 122y of MiFID-implementing-Directive-and article 13(2) of
the UCITS implementing Directive]

Disapplication of rule on personal account dealing

R

This section does not apply to the following kinds of personal transaction:
(1

[Note: article 123y of MiEID-implementing-Directive-and article 13(3) of
the UCITS implementing Directive]

Successive personal transactions

R

Where successive personal transactions are carried out on behalf of a
person in accordance with prior instructions given by that person, the
obligations under this section do not apply:

ey
(Neotesrecital17-toMiELD-impl ne-Directive]
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Insert the new COBS 11.7A after COBS 11.7 (Personal account dealing). All of the text is new
and is not underlined.

11.7A

11.7A.1

11.7A.2

11.7A.3

11.7A.4

Personal account dealing relating to MiFID, equivalent third country or
optional exemption business

Application

R This chapter applies to a firm in relation to its MiFID, equivalent third
country or optional exemption business.

R (1) Subject to (2), in this chapter provisions marked “EU” apply to a_firm
in relation to its equivalent third country or optional exemption
business as if they were rules.

(2) In this chapter, provisions marked “EU” which derive from recitals to
MiFID or the MiFID Org Regulation apply to a firm in relation to its
equivalent third country or optional exemption business as guidance.

R A firm that conducts designated investment business must establish
appropriate rules governing personal transactions undertaking by managers,
employees and tied agents.

[Note: article 16(2) of MiFID]
Scope of personal transactions

EU Article 28 of the MiFID Org Regulation sets out the scope of personal
transactions.

28 For the purposes of the Article 29 and Article 37, a personal
transaction be a trade in a financial instrument effected by or on
behalf of a relevant person, where at least one of the following
criteria are met:

(a) the relevant person is acting outside the scope of the
activities he carries out in this professional capacity;

(b)  the trade is carried out for the account of any of the following
persons:

@) the relevant person;

(i)  any person with who he has a family relationship, or
with whom he has close links;

(ii1) a person in respect of whom the relevant person has a
direct or indirect material interest in the outcome of
the trade, other than obtaining a fee or commission for
the execution of the trade.
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11.7A.5 EU Article 29 of the MiFID Org Regulation sets out detailed provision
concerning personal transactions.

29

(1)

2)

3)

4)

®)

Investment firms shall ensure that relevant persons do
establish, implement and maintain adequate arrangements
aimed at preventing the activities set out in paragraphs 2 and
3 in the case of any relevant person who is involved in
activities that may give rise to a conflict of interest, or who
has access to inside information within the meaning of
Article 7(1) of Regulation (EU) No 596/2014 or to other
confidential information relating to clients or transactions
with of for clients by virtue of an activity carried out by him
on behalf of the firm.

Investment firms shall not enter into a personal transaction
which meets at least one of the following criteria:

(a)  that person is prohibited from entering into it under
Regulation (EU) No 596/2014;

(b) itinvolves the misuse or improper disclosure of that
confidential information;

(c) it conflicts or is likely to conflict with an obligation of
the investment firm under Directive 2014/65/EU.

Investment firms shall ensure that relevant persons do not
advise or recommend, other than in the proper course of
employment or contract for services, any other person to
enter into a transaction in financial instruments which, if it
were a personal transaction of the relevant person, would be
cover by point (a) or Article 37(2)(a) or (b) or Article 67(3);

Without prejudice to Article 10 (1) of Regulation (EU) No
596/2014, investment firms shall ensure that relevant persons
do not disclose, other than in the normal course of his
employment or contract for services, any information or
opinion to any other person where the relevant person knows,
or reasonably ought to know, that as a result of that
disclosure that other person will or would be likely to take
either of the following steps:

(a) to enter into a transaction in financial instruments
which, if it were a personal transaction of the relevant
person, would be covered by point (a) or Article
37(2)(a) or (b) or Article 67(3);

(b) to advise or procure another person to enter into such
a transaction.

The arrangements required under paragraph 1 shall be
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designed to ensure that:

(@)

(b)

(©)

each relevant person covered by paragraphs 1, 2, 3
and 4 is aware of the restrictions on personal
transactions, and of the measures established by the
investment firms in connection with personal
transactions and disclosure, in accordance with
paragraphs 1, 2, 3 and 4;

the firm is informed promptly of any personal
transaction entered into by a relevant persons, either
by notification of that transaction or by other
procedures enabling the firm to identify such
transactions;

a record is kept of the personal transaction notified to
the firm of identified by it, including any
authorisation or prohibition in connection with such a
transaction.

In the case of outsourcing arrangements, the investment firm shall
ensure that the firm to which the activity is outsourced maintains a
record of personal transactions entered into by any relevant person
and provides that information to the investment firm promptly on

request.

(6)

Paragraphs 1 to 5 shall not apply to the following personal
transactions:

(a)

(b)

personal transactions effected under a discretionary
portfolio management service where there is no prior
communication in connection with the transaction
between the portfolio manager and the relevant
person or other person for whose account the
transaction is executed;

personal transactions in undertakings for collective
investments in transferable securities (UCITS) or
AIFs that are subject to supervision under the law of
a Member State which requires an equivalent level of
risk spreading in their assets, where the relevant
person and any other person for whose account the
transactions are effected are not involved in the
management of that undertaking.

Where successive personal transactions are carried out on behalf of
a person in accordance with prior instructions given by that person,
the obligations under this section do not apply:

(a)

separately to each successive transaction if those instructions
remain in force and unchanged; or
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(b) to the termination or withdrawal of such instructions,
provided that any financial instruments which had previously
been acquired pursuant to the instructions are nor disposed of
at the same time as the instructions terminate or are
withdrawn.

2) Obligations under this section do apply in relation to a personal
transaction, or the commencement of successive personal
transactions, that are carried out on behalf of the same person if
those instructions are changed or if new instructions are issued.

[Note: recital 42 to the MiFID Org Regulation]

COBS 11.8 (Recording telephone conversations and electronic communications) is deleted in
its entirety. The deleted text is not shown.

11.8

Recording telephone conversations and electronic communications [deleted]

Insert new COBS 11 Annex 1EU after COBS 11.8 (Recording telephone conversations and
electronic communications). The material in this Annex comprises the text of Regulatory
Technical Standard 28 (C(2016) 3337) made under Directive 2014/65/EU (MiFID II) and the
annexes to that text. All the text is new and is not underlined.

11 Annex
1EU

Regulatory Technical Standard 28 (RTS 28)

COMMISSION DELEGATED REGULATION (EU) .../... of 8.6.2016
supplementing Directive 2014/65/EU of the European Parliament and of the
Council with regard to regulatory technical standards for the annual
publication by investment firms of information on the identity of execution
venues and on the quality of execution (Text with EEA relevance)

THE EUROPEAN COMMISSION,
Having regard to the Treaty on the Functioning of the European Union,

Having regard to Directive 2014/65/EU of the European Parliament and of the
Council on markets in financial instruments and amending Directive 2004/92/EC
and Directive 2011/61/EU (OJ L 173, 12.6.2014, p.349), and in particular point
(b) of the first subparagraph of Article 27(10),
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Whereas:

(1) It is essential to enable the public and investors to evaluate the quality of an
investment firm’s execution practices and to identify the top five execution
venues in terms of trading volumes where investment firms executed client orders
in the preceding year. In order to make meaningful comparisons and analyse the
choice of top five execution venues it is necessary that information is published
by investment firms specifically in respect of each class of financial instruments.
In order to be able to fully evaluate the order flow of client orders to execution
venues, investors and the public should be able to clearly identify if the
investment firm itself was one of the top five execution venues for each class of
financial instrument.

(2) In order to fully assess the extent of the quality of execution being obtained
on execution venues used by investment firms to execute client orders, including
execution venues in third countries, it is appropriate that investment firms publish
information required under this Regulation in relation to trading venues, market
makers or other liquidity providers or any entity that performs a similar function
in a third country to the functions performed by any of the foregoing.

(3) In order to provide precise and comparable information, it is necessary to set
out classes of financial instruments based on their characteristics relevant for
publication purposes. A class of financial instruments should be narrow enough
to reveal differences in order execution behaviour between classes but at the same
time broad enough to ensure that the reporting obligation on investment firms is
proportionate. Given the breadth of the equity class of financial instruments, it is
appropriate to divide this class into subclasses based on liquidity. As liquidity is
an essential factor governing execution behaviours and as execution venues are
often competing to attract flows of the most frequently traded stocks, it is
appropriate that equity instruments are classified according to their liquidity as
determined under the tick size regime as set out in Directive 2014/65/EU of the
European Parliament and the Council.

(4) When publishing the identity of the top five execution venues on which they
execute client orders it is appropriate for investment firms to publish information
on the volume and number of orders executed on each execution venue, so that
investors may be able to form an opinion as to the flow of client orders from the
firm to execution venue. Where, for one or several classes of financial
instruments, an investment firm only executes a very small number of orders,
information on the top five execution venues would not be very meaningful nor
representative of order execution arrangements. It is therefore appropriate to
require investment firms to clearly indicate the classes of financial instruments
for which they execute a very small number of orders.

(5) To prevent potentially market sensitive disclosures on the volume of business
being conducted by the investment firm, the volume of execution and the number
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of executed orders should be expressed as a percentage of the investment firm’s
total execution volumes and total number of executed orders in that class of
financial instrument, respectively, rather than as absolute values.

(6) It is appropriate to require investment firms to publish information which is
relevant to their order execution behaviour. To ensure that investment firms are
not held accountable for order execution decisions for which they are not
responsible, it is appropriate for investment firms to disclose the percentage of
orders executed on each of the top five execution venues where the choice of
execution venue has been specified by clients.

(7) There are several factors which may potentially influence the order execution
behaviour of investment firms such as close links between investment firms and
execution venues. Given the potential materiality of these factors it is appropriate
to require analysis of such factors in assessing the quality of execution obtained
on all execution venues.

(8) The different order types can be an important factor in explaining how and
why investment firms execute orders on a given execution venue. It may also
impact the way an investment firm will set its execution strategies, including
programming of smart order routers to meet the specific objectives of those
orders. It is therefore appropriate that a distinction between the different
categories of order types be clearly marked in the report.

(9) In order to properly analyse information it is important that users are in a
position to differentiate between execution venues used for professional client
orders and execution venues used for retail client orders, given the notable
differences in how investment firms obtain the best possible result for retail
clients as compared to professional clients, namely that investment firms must
predominantly assess the factors of price and cost when executing orders from
retail clients. Therefore it is appropriate that information on the top five execution
venues be provided separately for retail clients and for professional clients
respectively, permitting a qualitative assessment to be made of the order flow to
such venues.

(10) In order to comply with the legal obligation of best execution, investment
firms, when applying the criteria for best execution for professional clients, will
typically not use the same execution venues for securities financing transactions
(SFTs) and other transactions. This is because the SFTs are used as a source of
funding subject to a commitment that the borrower will return equivalent
securities on a future date and the terms of SFTs are typically defined bilaterally
between the counterparties ahead of the execution. Therefore, the choice of
execution venues for SFTs is more limited than in the case of other transactions,
given that it depends on the particular terms defined in advance between the
counterparties and on whether there is a specific demand on those execution
venues for the financial instruments involved. It is therefore appropriate that
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investment firms summarise and make public the top five execution venues in
terms of trading volumes where they executed SFTs in a separate report so that
that a qualitative assessment can be made of the order flow to such venues. Due
to the specific nature of SFTs, and given that their large size would likely distort
the more representative set of client transactions (namely, those not involving
SFTs), it is also necessary to exclude them from the tables concerning the top five
execution venues on which investment firms execute other client orders.

(11) It is appropriate that investment firms should publish an assessment of
quality of execution obtained on all venues used by the firm. This information
will provide a clear picture of the execution strategies and tools used to assess the
quality of execution obtained on those venues. This information will also allow
investors to assess the effectiveness of the monitoring carried out by investment
firms in relation to those execution venues.

(12) In specifically assessing the quality of execution obtained on all execution
venues in relation to cost, it is appropriate that an investment firm also performs
an analysis of the arrangements it has with these venues in relation to payments
made or received and to discounts, rebates or non-monetary benefits received.
Such an assessment should also allow the public to consider how such
arrangements impact the costs faced by the investor and how they comply with
Atrticle 27(2) of Directive 2004/65/EC.

(13) It is also appropriate to determine the scope of such publication and its
essential features, including the use that investment firms make of the data on
execution quality available from execution venues under Commission Delegated
Regulation (EU) 2017/575.

(14) Information on identity of execution venues and on the quality of execution
should be published annually and should refer to order execution behaviour for
each class of financial instruments in order to capture relevant changes within the
preceding calendar year.

(15) Investment firms should not be prevented from adopting an additional level
of reporting which is more granular, provided that in such case the additional
report complements and does not replace what is required under this Regulation.

(16) For reasons of consistency and in order to ensure the smooth functioning of
the financial markets, it is necessary that the provisions laid down in this
Regulation and the related national provisions transposing Directive 2014/65/EU
apply from the same date.

(17) This Regulation is based on the draft regulatory technical standards
submitted by the European Securities and Markets Authority (ESMA) to the
Commission.
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(18) ESMA has conducted open public consultations on the draft regulatory
technical standards on which this Regulation is based, analysed the potential
related costs and benefits and requested the opinion of the Securities and Markets
Stakeholder Group established by Article 37 of Regulation (EU) No 1095/2010
of the European Parliament and of the Council.

HAS ADOPTED THIS REGULATION:

Article 1 Subject matter

This Regulation lays down rules on the content and the format of
information to be published by investment firms on an annual basis in
relation to client orders executed on trading venues, systematic internalisers,
market makers or other liquidity providers or entities that perform a similar
function to those performed by any of the foregoing in a third country.

Article 2 Definitions

(a) ‘Passive order’ means an order entered into the order book that provided
liquidity;

(b) ‘Aggressive order’ means an order entered into the order book that took
liquidity;

(c) ‘Directed order’ means an order where a specific execution venue was
specified by the client prior to the execution of the order.

Article 3 Information on the top five execution venues and quality of execution
obtained

1. Investment firms shall publish the top five execution venues in terms of
trading volumes for all executed client orders per class of financial
instruments referred to in Annex I. Information regarding retail clients shall
be published in the format set out in Table 1 of Annex II and information
regarding professional clients shall be published in the format set out in
Table 2 of Annex II. The publication shall exclude orders in Securities
Financing Transactions (SFTs) and shall contain the following information:

(a) class of financial instruments;
(b) venue name and identifier;

(c) volume of client orders executed on that execution venue expressed as a
percentage of total executed volume;

(d) number of client orders executed on that execution venue expressed as a
percentage of total executed orders;

(e) percentage of the executed orders referred to in point (d) that were
passive and aggressive orders;

(f) percentage of orders referred to in point (d) that were directed orders;

(g) confirmation of whether it has executed an average of less than one trade
per business day in the previous year in that class of financial instruments.
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2. Investment firms shall publish the top five execution venues in terms of
trading volumes for all executed client orders in SFT's for class of financial
instruments referred to in Annex I in the format set out in Table 3 of Annex
II. The publication shall contain the following information:

(a) volume of client orders executed on that execution venue expressed as a
percentage of total executed volume;

(b) number of client orders executed on that execution venue expressed as a
percentage of total executed orders;

(c) confirmation of whether the investment firm has executed an average of
less than one trade per business day in the previous year in that class of
financial instruments.

3. Investment firms shall publish for each class of financial instruments, a
summary of the analysis and conclusions they draw from their detailed
monitoring of the quality of execution obtained on the execution venues
where they executed all client orders in the previous year. The information
shall include:

(a) an explanation of the relative importance the firm gave to the execution
factors of price, costs, speed, likelihood of execution or any other
consideration including qualitative factors when assessing the quality of
execution;

(b) a description of any close links, conflicts of interests, and common
ownerships with respect to any execution venues used to execute orders;

(c) a description of any specific arrangements with any execution venues
regarding payments made or received, discounts, rebates or non-monetary
benefits received;

(d) an explanation of the factors that led to a change in the list of execution
venues listed in the firm’s execution policy, if such a change occurred;

(e) an explanation of how order execution differs according to client
categorisation, where the firm treats categories of clients differently and
where it may affect the order execution arrangements;

(f) an explanation of whether other criteria were given precedence over
immediate price and cost when executing retail client orders and how these
other criteria were instrumental in delivering the best possible result in
terms of the total consideration to the client;

(g) an explanation of how the investment firm has used any data or tools
relating to the quality of execution, including any data published under
Commission Delegated Regulation (EU) 2017/575;

(h) where applicable, an explanation of how the investment firm has used
output of a consolidated tape provider established under Article 65 of
Directive 2014/65/EU.

Article 4 Format

Investment firms shall publish the information required in accordance with
Article 3(1) and 3(2) on their websites, by filling in the templates set out in
Annex II, in a machine-readable electronic format, available for
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downloading by the public and the information required in accordance with
Article 3(3) shall be published on their websites in an electronic format
available for downloading by the public.

Article 5 Entry into force and application

This Regulation shall enter into force on the twentieth day following that of
its publication in the Official Journal of the European Union.

It shall apply from the date that appears first in the second subparagraph of
Article 93(1) of Directive 2014/65/EU

This Regulation shall be binding in its entirety and directly applicable in all
Member States.

Done at Brussels, 8.6.2016
For the Commission
The President Jean-Claude JUNCKER

ANNEXES to the COMMISSION DELEGATED REGULATION
supplementing Directive 2014/65/EU of the European Parliament and of the
Council with regard to regulatory technical standards for the annual publication
by investment firms of information on the identity of execution venues and on the
quality of execution

ANNEXES
Annex I: Classes of financial instruments
(a) Equities — Shares & Depositary Receipts
(i) Tick size liquidity bands 5 and 6 (from 2000 trades per day)
(i1) Tick size liquidity bands 3 and 4 (from 80 to 1999 trades per day)
(ii1) Tick size liquidity band 1 and 2 (from O to 79 trades per day)
(b) Debt instruments
(1) Bonds
(i) Money markets instruments
(c) Interest rates derivatives
(i) Futures and options admitted to trading on a trading venue
(i1) Swaps, forwards, and other interest rates derivatives
(d) credit derivatives
(i) Futures and options admitted to trading on a trading venue
(i1) Other credit derivatives

(e) currency derivatives
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(i) Futures and options admitted to trading on a trading venue
(i1) Swaps, forwards, and other currency derivatives

(f) Structured finance instruments

(g) Equity Derivatives
(i) Options and Futures admitted to trading on a trading venue
(i1) Swaps and other equity derivatives

(h) Securitized Derivatives
(1) Warrants and Certificate Derivatives
(i1) Other securitized derivatives

(1) Commodities derivatives and emission allowances Derivatives

(i) Options and Futures admitted to trading on a trading venue

(i1) Other commodities derivatives and emission allowances derivatives

(j) Contracts for difference

(k) Exchange traded products (Exchange traded funds, exchange traded notes and
exchange traded commodities)

(1) Emission allowances

(m) Other instruments

Annex I1

Table 1

Class of
Instrument

Notification if <1
average trade per
business day in

the previous year

Y/N

Top five
execution venues
ranked in terms of
trading volumes
(descending
order)

Proportion
of volume
traded as a
percentage
of total in
that class

Proportion
of volume
traded as a
percentage
of total in
that class

Percentage
of passive
orders

Percentage
of
aggressive
orders

Percentage of
directed orders

Name and Venue
Identifier (MIC or
LEI)

Name and Venue
Identifier (MIC or
LEI)
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Name and Venue
Identifier (MIC or
LEI)

Name and Venue
Identifier (MIC or
LEI)

Name and Venue
Identifier (MIC or
LEI)

Table 2

Class of
Instrument

Notification if <1
average trade per
business day in

the previous year

Y/N

Top five
execution venues
ranked in terms of
trading volumes
(descending
order)

Proportion
of volume
traded as a
percentage
of total in
that class

Proportion
of orders
executed as
percentage
of total in
that class

Percentage
of passive
orders

Percentage
of
aggressive
orders

Percentage of
directed orders

Name and Venue
Identifier (MIC or
LEI)

Name and Venue
Identifier (MIC or
LEI)

Name and Venue
Identifier (MIC or
LEI)

Name and Venue
Identifier (MIC or
LEI)
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Name and Venue
Identifier (MIC or
LEI)

Table 3

Class of
Instrument

Notification if < 1
average trade per
business day in

the previous year

Yes/No

Top 5 Venues
ranked in terms of
volume
(descending
order)

Proportion of volume
executed as a percentage of
total in that class

Proportion of orders executed as
percentage of total in that class.

Name and Venue
Identifier (MIC or
LEI)

Name and Venue
Identifier (MIC or
LEI)

Name and Venue
Identifier (MIC or
LEI)

Name and Venue
Identifier (MIC or
LEI)

Name and Venue
Identifier (MIC or
LEI)

Insert the new chapter COBS 11A after COBS 11 (Dealing and managing). All of the text is
new and is not underlined.

11A Underwriting and placing

Page 212 of 524




FCA 2017/39

General requirements concerning underwriting and placing

11A.1.1 R (1) This chapter applies only to MiFID or equivalent third country

business.

(2)  Subject to (3), in this chapter provisions marked “EU” apply to the
equivalent business of a third country investment as if they were

rules.

(3)  In this chapter, provisions marked “EU” which derive from recitals
to MiFID or the MiFID Org Regulation apply to the equivalent
business of a third country investment firm as guidance.

11A.1.2 EU Article 38(1) of the MiFID Org Regulation sets out requirements for firms
to provide specified information to issuer clients before accepting a
mandate to manage an offering.

38 (1) Investment firms which provide advice on corporate
finance strategy, as set out in Section B(3) of Annex I, and
provide the service of underwriting or placing of financial
instruments, shall, before accepting a mandate to manage
the offering, have arrangements in place to inform the
issuer client of the following:

(a)

(b)

(©

(d)

©)

®

the various financing alternatives available with the
firm, and an indication of the amount of transaction
fees associated with each alternative;

the timing and the process with regard to the
corporate finance advice on pricing of the offer;

the timing and the process with regard to the
corporate finance advice on placing of the offering;

details of the targeted investors, to whom the firm
intends to offer the financial instruments;

the job titles and departments of the relevant
persons individuals involved in the provision of
corporate finance advice on the price and allotment;
and

firm’s arrangements to prevent or manage conflicts
of interest that may arise where the firm places the
relevant financial instruments with its investment
clients of with its own proprietary book.

11A.1.3 EU Article 38(2) and (3) of the MiFID Org Regulation sets out requirements to
identify all underwriting and placing operations of a firm and to ensure that
adequate controls are in place to manage any potential conflicts of interest.
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38 (2)  Investment firms shall have in place a centralised process to
identify all underwriting and placing operations of the firm
and record such information, including the date on which the
firm was informed of potential underwriting and placing
operations. Firms shall identify all potential conflicts of
interest arising from other activities of the investment firm,
or group, and implement appropriate management
procedures. In cases where an investment firm cannot
manage a conflict of interest by way of implementing
appropriate procedures, the investment firm shall not engage
in the operation.

(3) Investment firms providing execution and research services
as well as carrying out underwriting and placing activities
shall ensure adequate controls are in place to manage any
potential conflicts of interest between these activities and
between their different clients receiving those services.

11A.1.4 EU Article 39(1) of the MiFID Org Regulation sets out additional requirements
in relation to pricing of offerings in relation to issuance of financial
instruments.

39 (1)  Investment firms shall have in place systems, controls and
procedures to identify and prevent or manage conflicts of
interest that arise in relation to possible under-pricing or
over-pricing of an issue or involvement of relevant parties in
the process. In particular, investment firms shall as a
minimum requirement establish, implement and maintain
internal arrangements to ensure both of the following:

(a) that the pricing of the offer does not promote the
interests of other clients or firm’s own interests, in a
way that may conflict with the issuer client’s interests;
and

(b)  the prevention or management of a situation where
persons responsible for providing services to the
firm’s investment clients are directly involved in
decisions about corporate finance advice on pricing to
the issuer client.

11A.1.5 EU Article 39(2) of the MiFID Org Regulation sets out additional requirements
concerning the provision of information.

39 (2)  Investment firms shall provide clients with information about
how the recommendation as to the price of the offering and
the timings involved is determined. In particular, the firm
shall inform and engage with the issuer client about any
hedging or stabilisation strategies it intends to undertake with
respect to the offering, including how these strategies may
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impact the issuer clients’ interests. During the offering
process, firms shall also take all reasonable steps to keep the
issuer client informed about developments with respect to the
pricing of the issue.

11A.1.6 EU Article 40 of the MiFID Org Regulation sets out additional requirements in
relation to placing.

40

ey

2)

3)

“)

Investment firms placing financial instruments shall
establish, implement and maintain effective arrangements to
prevent recommendations on placing from being
inappropriately influenced by any existing or future
relationships.

Investment firms shall establish, implement and maintain
effective internal arrangements to prevent or manage
conflicts of interests that arise where persons responsible for
providing services to the firm’s investment clients are
directly involved in decisions about recommendations to the
issuer client on allocation.

Investment firms shall not accept any third-party payments
or benefits unless such payments or benefits comply with the
inducements requirements laid down in Article 24 or
Directive 2014/65/EU. In particular, the following practices
shall be considered not compliant with those requirements
and shall therefore be considered not acceptable:

(a) an allocation made to incentivise the payment of
disproportionately high fees for unrelated services
provided by the investment firm (‘laddering’), such
as disproportionately high fees or commissions paid
by an investment client, or disproportionately high
volumes of business at normal levels of commission
provided by the investment client as a compensation
for receiving an allocation of the issue;

(b) an allocation made to a senior executive or a
corporate officer of an existing or potential issuer
client, in consideration for the future or past award of
corporate finance business (‘spinning’);

(c) an allocation that is expressly or implicitly
conditional on the receipt of future orders or the
purchase of any other service from the investment
firm by an investment client, or any entity of which
the investor is a corporate officer.

Investment firms shall establish, implement and maintain an
allocation policy that sets out the process for developing
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allocation recommendations. The allocation policy shall be
provided to the issuer client before agreeing to undertake any
placing services. The policy shall set out relevant
information that is available at that stage, about the proposed
allocation methodology for the issue.

Investment firms shall involve the issuer client in discussions
about the placing process in order for the firm to be able to
understand and take into account the client’s interests and
objectives. The investment firm shall obtain the issuer
client’s agreement to its proposed allocation per type of
client for the transaction in accordance with the allocation
policy.

11A.1.7 EU Article 41 of the MiFID Org Regulation sets out additional requirements in
relation to advice, distribution and self-placement.

41

ey

)

3)

Investment firms shall have in place systems, controls and
procedures to identify and manage the conflicts of interest
that arise when providing investment service to an
investment client to participate in a new issue, where the
investment firm receives commissions, fees or any monetary
or non-monetary benefits in relation to arranging the
issuance. Any commissions, fees or monetary or non-
monetary benefits shall comply with the requirements in
Article 24(7), 24(8) and 24(9) of Directive 2014/65/EU and
be documented in the investment firm’s conflicts of interest
policies and reflected in the firm’s inducements
arrangements.

Investment firms engaging in the placement of financial
instruments issued by themselves or by entities within the
same group, to their own clients, including their existing
depositor clients in the case of credit institutions, or
investment funds managed by entities of their group, shall
establish, implement and maintain clear and effective
arrangements for the identification, prevention or
management of the potential conflicts of interest that arise in
relation to this type of activity. Such arrangements shall
include consideration of refraining from engaging in the
activity, where conflicts of interest cannot be appropriately
managed so as to prevent any adverse effects on clients.

When disclosure of conflicts of interest is required,
investment firms shall comply with the requirements in
Article 34(4), including an explanation of the nature and
source of the conflicts of interest inherent to this type of
activity, providing details about the specific risks related to
such practices in order to enable clients to make an informed
investment decision.
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(4) Investment firms engaging in the offering of financial
instruments issued by themselves or other group entities to
their clients and those instruments are included in the
calculation of prudential requirements specified in
Regulation (EU) No 575/2013 of the European Parliament
and of the Council', Directive 2013/36/EU of the European
Parliament and of the Council® or Directive 2014/59/EU of
the European Parliament and of the Council®, shall provide
such clients with additional information explaining the
differences between the financial instrument and bank
deposits in terms of yield, risk, liquidity and any protection
provided in accordance with Directive 2014/49/EU of the
European Parliament and of the Council.

11A.1.8 EU Article 42 of the MiFID Org Regulation sets out additional requirements in
relation to lending on provision of credit in the context of underwriting or
placement.

41 (1)  Where any previous lending or credit to the issuer client by
an investment firm, or an entity within the same group, may
be repaid with the proceeds of an issue, the investment firm
shall have arrangements in place to identify and prevent or
manage any conflicts of interest that may arise as a result.

(2)  Where the arrangements taken to manage conflicts of interest
prove insufficient to ensure that the risk of damage to the
issuer client would be prevented, investment firms shall
disclose to the issuer client the specific conflicts of interest
that have arisen in relation to their, or group entities’,
activities in a capacity of credit provider, and their activities
related to the securities offering.

(3) Investment firms’ conflict of interest policy shall require the
sharing of information about the issuer’s financial situation
with group entities acting as credit providers, provided this
would not breach information barriers set up by the firm to
protect the interests of a client.

11A.1.9 EU Article 43 of the MiFID Org Regulation sets out record keeping
requirements in relation to underwriting or placing.

! Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June 2013 on prudential
requirements for credit institutions and investment firms and amending Regulation (EU) No 648/2012 (OJ L
176, 27.6.2013, p.1)

2 Directive 2013/36/EU of the European Parliament and of the Council of 26 June 2013 on access to the activity
of credit institutions and the prudential supervision of credit institutions and investment firms, amending
Directive 2002/87/EC and repealing Directives 2006/48/EC and 2006/49/EC (OJ L 176, 27.6.2013, p.338)

3 Directive 2014/59/EU of the European Parliament and of the Council of 15 May 2014 establishing a
framework for the recovery and resolution of credit institutions and investment firms and amending Council
Directive 82/891/EEC, and Directives 2001/24/EC, 2002/47/EC, 2004/25/EC, 2005/56/EC, 2007/36/EC,
2011/35/EU, 2012/30/EU and 2013/36/EU, and Regulation (EU) No 1093/2010 and (EU) No 648/2012, of the
European Parliament and of the Council (OJ L 173, 12.6.201, p190)
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Investment firms shall keep records of the content and timing of
instructions received from clients. A record of the allocation decisions
taken for each operation shall be kept to provide for a complete audit trail
between the movements registered in clients’ accounts and the instructions
received by the investment firm. In particular, the final allocation made to
each investment client shall be clearly justified and recorded. The complete
audit trail of the material steps in the underwriting and placing process
shall be made available to competent authorities upon request.

[delete]

[delete]

[delete]

[delete]

Investment research

Purpose and application

Application: Where?

G

The EEA territorial scope rule modifies the general rule of application to
the extent necessary to be compatible with European law (see paragraph
1.1 of Part 2 of COBS 1 Annex 1). This means that COBS 12.2 and-€OBS
12.3.4G also apply applies to passported activities carried on by a UK
MiFID investment firm from a branch in another EFA state, but de does
not apply to the United Kingdom branch of an EEA MiFID investment firm
in relation to its MiFID business.

Investment research and non-independent research
Leati
R Thi ) T ; hicl | ’ Cor il
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12.2.5A G

12.2.6 G

12.2.7 G  Forthepurpesesof COBS1225R(2):

| o » ial hardshin. the ] g
i i qud ition- [deleted]
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12.2.8

12.2.9

[deleted]
[Note: article 25(3) of the MiEID. impi oo Di vel
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12.2.11

12.2.12

12.2.13

have-amaterabntlucnec-onselients mvestmentdecistonsy: [deleted]

Application

12.2.14 G  This section applies to a firm that:

(1) produces, or arranges for the production of, investment research that
is intended or likely to be subsequently disseminated to clients of the
firm or to the public, under its own responsibility or that of a
member of its group; or

(2) produces or disseminates non-independent research.

12.2.15 R Where this section applies to a firm in relation to business other than its
MiFID business, provisions in this section marked “EU” shall apply as if
they were rules, other than those that copy out recitals, which shall apply
as if they were guidance.

12.2.16 G (1) This section applies to both investment research and non-
independent research.
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Non-independent research is not presented as objective or

independent and is accordingly considered a marketing

communication.

Both investment research and non-independent research are sub-

categories of the type of information defined as an investment

recommendation in COBS 12.4.

Investment research and non-independent research

EU Aurticle 36(1) of the MiFID Org Regulation defines investment research.

36(1)

For the purposes of Article 37 investment research shall be

research or other information recommending or suggesting an
investment strategy, explicitly or implicitly, concerning one or
several financial instruments or the issuers of financial
instruments, including any opinion as to the present or future
value or price of such instruments, intended for distribution
channels or for the public, and in relation to which the following
conditions are met:

(a) the research or information is labelled or described as
investment research or in similar terms, or is otherwise
presented as an objective or independent explanation of the
matters contained in the recommendation;

(b) if the recommendation in question were made by an
investment firm to a client, it would not constitute the
provision of investment advice for the purposes of
Directive 2014/65/EU.

EU Aurticle 36(2) of the MiFID Org Regulation deals with the treatment of

non-independent research with reference to investment recommendations

as defined in the Market Abuse Regulation (see COBS 12.4) and in

contrast to investment research as defined in article 36(1) (see COBS

12.2.17EU).

36(2)

A recommendation of the type covered by point (35) of Article

3(1) of Regulation (EU) 596/2014 that does not meet the
conditions set out in paragraph 1 shall be treated as a marketing
communication for the purposes of Directive 2014/65/EU and
investment firms that produce or disseminate that
recommendation shall ensure that it is clearly identified as such.

Additionally, firms shall ensure that any such recommendation
contains a clear and prominent statement that (or, in the case of
an oral recommendation, to the effect that) it has not been
prepared in accordance with legal requirements designed to
promote the independence of investment research, and that it is
not subject to any prohibition on dealing ahead of the
dissemination of investment research.
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Conflicts of interest

EU Aurticle 37(1) of the MiFID Org Regulation requires firms to apply the

conflicts requirements set out in article 34(3) of the MiFID Org Regulation
to persons involved in the production of investment research and non-
independent research. Recitals 51, 52 and 55 to the MiFID Org Regulation
relate to the required measures and arrangements.

37(1) Investment firms which produce, or arrange for the production of,
investment research that is intended or likely to be subsequently
disseminated to clients of the firm or to the public, under their
own responsibility or that of a member of their group, shall
ensure the implementation of all the measures set out in Article
34(3) in relation to the financial analysts involved in the
production of the investment research and other relevant persons
whose responsibilities or business interests may conflict with the
interests of the persons to whom the investment research is
disseminated.

The obligations in the first subparagraph shall also apply in relation to
recommendations referred to in Article 36(2).

Recital 51

The measures and arrangements adopted by an investment firm to manage
the conflicts of interests that might arise from the production and
dissemination of material that is presented as investment research should
be appropriate to protect the objectivity and independence of financial
analysts and of the investment research they produce. Those measures and
arrangements should ensure that financial analysts enjoy an adequate
degree of independence from the interests of persons whose
responsibilities or business interests may reasonably be considered to
conflict with the interests of the persons to whom the investment research
is disseminated.

Recital 52

Persons whose responsibilities or business interests may reasonably be
considered to conflict with the interests of the persons to whom investment
research is disseminated should include corporate finance personnel and
persons involved in sales and trading on behalf of clients or the firm.

Recital 55

The concept of dissemination of investment research to clients or the
public should not include dissemination exclusively to persons within the
group of the investment firm. Current recommendations should be
considered to be those recommendations contained in investment research
which have not been withdrawn and which have not lapsed. The
substantial alteration of investment research produced by a third party
should be governed by the same requirements as the production of
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Firms which produce, or arrange for the production of, investment

research or non-independent research are also reminded of their

obligations under SYSC 10 (Conflicts of interest).

COBS 12.2.19EU relates to the management of conflicts of interest

in relation to investment research.

In relation to non-independent research, firms may wish to consider

whether conflicts arise in relation to:

(@

relevant persons trading in financial instruments that are the

subject of non-independent research which they know the

firm has published or intends to publish before clients have

had a reasonable opportunity to act on it (other than when the

firm is acting as market maker in good faith and in the

ordinary course of market making, or in the execution of an

unsolicited client order); and

the preparation of non-independent research which is

intended first for internal use by the firm and then for later

publication to clients.

Measures and arrangements required for investment research

EU Article 37(2) of the MiFID Org Regulation requires firms to put

arrangements in place around the production of investment research to

ensure the conditions set out in that article are satisfied. Recitals 53, 54

and 56 relate to those arrangements and the article 37(2) conditions.

37(2)

Investment firms referred to in the first subparagraph of paragraph

1 shall have in place arrangements designed to ensure that the

following conditions are satisfied:

(a)

financial analysts and other relevant persons do not
undertake personal transactions or trade, other than as
market makers acting in good faith and in the ordinary
course of market making or in the execution of an
unsolicited client order, on behalf of any other person,
including the investment firm, in financial instruments to
which investment research relates, or in any related
financial instruments, with knowledge of the likely timing
or content of that investment research which is not
publicly available or available to clients and cannot
readily be inferred from information that is so available,
until the recipients of the investment research have had a
reasonable opportunity to act on it;

1n circumstances not covered by point (a), financial
analysts and any other relevant persons involved in the
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production of investment research do not undertake
personal transactions in financial instruments to which the
investment research relates, or in any related financial
instruments, contrary to current recommendations, except
in exceptional circumstances and with the prior approval
of a member of the firm's legal or compliance function;

©) a physical separation exists between the financial analysts
involved in the production of investment research and
other relevant persons whose responsibilities or business
interests may conflict with the interests of the persons to
whom the investment research is disseminated or, when
considered not appropriate to the size and organisation of
the firm as well as the nature, scale and complexity of its
business, the establishment and implementation of
appropriate alternative information barriers;

(d) the investment firms themselves, financial analysts, and
other relevant persons involved in the production of the
investment research do not accept inducements from those
with a material interest in the subject-matter of the
investment research;

(e) the investment firms themselves, financial analysts, and
other relevant persons involved in the production of the
investment research do not promise issuers favourable
research coverage;

®) before the dissemination of investment research issuers,
relevant persons other than financial analysts, and any
other persons are not permitted to review a draft of the
investment research for the purpose of verifying the
accuracy of factual statements made in that research, or
for any purpose other than verifying compliance with the
firm's legal obligations, where the draft includes a
recommendation or a target price.

For the purposes of this paragraph, ‘related financial instrument’ shall be
any financial instrument the price of which is closely affected by price
movements in another financial instrument which is the subject of
investment research, and includes a derivative on that other financial
instrument.

Recital 53

Exceptional circumstances in which financial analysts and other persons
connected with the investment firm who are involved in the production of
investment research may, with prior written approval, undertake personal
transactions in instruments to which the research relates should include
those circumstances where, for personal reasons relating to financial
hardship, the financial analyst or other person is required to liquidate a
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Recital 54

Fees, commissions, monetary or non-monetary benefits received by the
firm providing investment research from any third party should only be
acceptable when they are provided in accordance with requirements
specified in Article 24(9) of Directive 2014/65/EU and Article 13 of
Commission Delegated Directive (EU) .../... [to be inserted before
adoption]| of XXX supplementing Directive 2014/65/EU of the European
Parliament and of the Council with regard to safeguarding of financial
instruments and funds belonging to clients, product governance obligations
and the rules applicable to the provision or reception of fees, commissions
or any monetary or non-monetary benefits.

Recital 56

Financial analysts should not engage in activities other than the
preparation of investment research where engaging in such activities are
inconsistent with the maintenance of that person’s objectivity. These
include participating in investment banking activities such as corporate
finance business and underwriting, participating in ‘pitches’ for new
business or ‘road shows’ for new issues of financial instruments; or being
otherwise involved in the preparation of issuer marketing.

Article 37(3) of the MiFID Org Regulation provides for exemptions from
article 37(1) of the MiFID Org Regulation (COBS 12.2.19EU).

37(3) Investment firms which disseminate investment research
produced by another person to the public or to clients shall be
exempt from complying with paragraph 1 if the following criteria
are met:

(a)  the person that produces the investment research is not a
member of the group to which the investment firm

belongs;

(b) the investment firm does not substantially alter the
recommendations within the investment research;

(c) the investment firm does not present the investment
research as having been produced by it;

(d) the investment firm verifies that the producer of the
research is subject to requirements equivalent to the
requirements under this Regulation in relation to the
production of that research, or has established a policy
setting such requirements.

The FCA would expect a firm’s conflicts of interest policy to provide for
investment research to be published or distributed to its clients in an
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appropriate manner. For example, the FCA considers it will be:

a

appropriate for a firm to take reasonable steps to ensure that its

investment research is published or distributed only through its usual

distribution channels;

inappropriate for an employee (whether or not a financial analyst) to
communicate the substance of any investment research, except as set
out in the firm’s conflicts of interest policy; and

inappropriate for a financial analyst or other relevant person to
prepare investment research which is intended first for internal use
for the firm’s own advantage, and then for later publication to its
clients (in circumstances in which it might reasonably be expected to
have a material influence on its clients’ investment decisions).

The FCA would expect a firm to consider whether or not other business

activities of the firm could create the reasonable perception that its

investment research may not be an impartial analysis of the market in, or

the value or prospects of, a financial instrument. A firm would therefore be

expected to consider whether its conflicts of interest policy should contain

any restrictions on the timing of the publication of investment research.

For example, a firm might consider whether it should restrict publication

of relevant investment research around the time of an investment offering.

COBS 12.3 (Non-independent research) is deleted in its entirety as shown below.

12.3

Non-independent research [deleted]
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1233
1234
13 Preparing product information
134 Contents of a key features illustration

13.4.5 G  Although there may be no obligation to include a projection in a key
features illustration, where a firm chooses to include one, the projection

a men a ned a a
l O Cl o115, O

) Comply with the requirements in this section unless the projection
relates to an investment that is a financial instrument.

(@) Where the projection relates to a financial instrument, the firm
should comply with either:

(a) the requirements in article 44(6) of the MiFID Org Regulation
(see COBS 4.5A.14EU) where the firm is carrying on MiFID,
equivalent third country or optional exemption business); or
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(b) the requirements in COBS 4.6.7R where the firm is not
carrying on MiFID, equivalent third country or optional
exemption business.

Preparing product information: other projections

Exceptions to the projection rules: projections for more than one product

R

A firm that communicates a projection of benefits for a packaged product
which is not a financial instrument, as part of a combined projection where
other benefits being projected include those for a financial instrument or
structured deposit, is not required to comply with the projection rules in
COBS 13.4, COBS 13.5 and COBS 13 Annex 2 to the extent that i the
combined projection complies with the future performance r#le (COBS
4-67R) requirements in either:

@ article 44(6) of the MiFID Org Regulation (see COBS 4.5A.14EU)
where the firm is carrying on MiFID, equivalent third country or
optional exemption business; or

Q) COBS 4.6.7R where the firm is not carrying on MiFID, equivalent
third country or optional exemption business.

The general requirement that communications be fair, clear and not
misleading will nevertheless mean that a firm that elects to comply with the
future performance rule in COBS 4.6.7R, or, if applicable, the requirement
in article 44(6) of the MiFID Org Regulation (see COBS 4.5A.14EU), will
need to explain how the combined projection differs from other information
that has been or could be provided to the client, including a projection
provided under the projection rules in COBS 13.4, COBS 13.5 and COBS 13
Annex 2. ;and;+#a In particular, the firm should identify where a projection
in real terms is required under COBS 13.

Providing product information to clients

Information about designated investments (non-MiFID provisions)

Application

R

This section applies to a firm in relation to:

(D) MiFED-or-egiivedent-third-comtry-business—and [deleted |
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2) any of the following regulated activities when carried on for a retail
client:

(a) making a personal recommendation about a designated
investment; or

(b) managing investments that are designated investments (other
than a P2P agreement); or

(©) arranging (bringing about) or executing a deal in a warrant,
non-readily realisable security or derivative; or

(d) engaging in stock lending activity; or

(e) operating an electronic system in relation to lending, but
only in relation to facilitating a person becoming a lender
under a P2P agreement,

except to the extent that the carrying on of such a regulated activity
constitutes MiFID, equivalent third country or optional exemption business.

14.3.1A G A firm carrying on MiFID, equivalent third country or optional exemption

14.3.2

14.3.3

14.3.4

14.3.5

14.3.6

business should consider whether the requirements in articles 46 and 48 of
the MiFID Org Regulation apply; see COBS 14.3A (Information about
financial instruments (MiFID provisions)).

Providing a description of the nature and risks of designated investments

R
[Netes article 3+(1)-and(2)of the MiFLD-impl ne Directive]
R
[Netes article 313 of the MiID-impt ine Directivel
R
[Netes article 314 of the MiID-impt ine Directivel
R

[Notes article 31(5) of the MiEID. i e Directive]

Satisfying the provision rules
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ik oninrelat ion sl etails of |
i i - [deleted]

(Note:.  (1)recital-50-to-the MiELD-inpl e Directive]

Product information: form
R

[Notes article 20(4) of the MiFLD il o D vel
The timing rules

R (1) The information to be provided in accordance with the rules in this
section must be provided in good time before a firm carries on

designated investment business er-anretltary-services with or for a
retail client.

(Note: article 29(2) and (5)-of the MiFID-inpl e Directive]

Keeping the client up-to-date
R
Information about UCITS schemes

R

(Notesarticle-34-of the MiEIDimpl neDirective]

Distributor disclosure requirements for UCITS or KII-compliant NURS

G
[Note: recital 55 to the MiEID inpl e Direetivel

After COBS 14.3 (Information about designated investments (non-MiFID provisions)) insert
the following new section. All the text is new and is not underlined.

14.3A

Information about financial instruments (MiFID provisio