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1.1

Introduction

1.1.1

This chapter gives guidance to building societies, and to those members of building
societies considering making an application to the FSA about the exercise of the right
to obtain access to the registers of members of building societies. This right is
governed by the provisions of paragraph 15 of Schedule 2 to the 1986 Act. Since the
functions under paragraph 15 of Schedule 2 to the 1986 Act have not been amended
by the Act, there is no material change in this guidance compared with the procedure
and practice previously adopted by the Commission.

1.1.2

This guidance is not a definitive interpretation of the 1986 Act. That is a matter for
the courts.

1.2

Registers of Members

1.2.1

Each society is under a statutory obligation to maintain a register of its members
(although the form in which it is maintained is at the discretion of the society). The
register must show each member’s name and address and whether that person is a
shareholding member or a borrowing member. The register must be kept at the
society’s principal office or such other place or places as the society’s directors think
fit.

1.2.2

Companies are under a statutory obligation to make their share registers available for
inspection by the general public.

There is no equivalent obligation on building

societies with respect to the registers of their members. A society is not required to
allow access to its register other than in the circumstances provided for in paragraph
15 of Schedule 2 to the 1986 Act. Except to the limited extent that access is permitted
under that paragraph, a society’s register of members is confidential (and subject to
data protection legislation).
1.2.3

There are two principal reasons for the confidentiality of the registers of members of
building societies. First, it is to protect the privacy of members, whether individually
or generally, so the fact that a person is either a shareholder in or a borrower from a
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particular society (or both) is not subject to indiscriminate disclosure. Second, it is to
protect the commercial interests of societies given that it could be to their competitive
disadvantage if the identities of their shareholding and borrowing members, who are
their customers, were readily available to competitor organisations (the identity of
whose customers is not so available).
1.2.4

However, building societies are mutual associations of members. As such, it is in
principle reasonable for members to be able to pursue a direct interest in the business
and management of “their” society and to get in touch with each other on matters of
mutual concern.

1.2.5

Within the framework set out in paragraph 15 of Schedule 2 to the 1986 Act, it is the
responsibility of the FSA to balance the rights of individual members generally to
privacy, and of societies to commercial confidentiality, with the reasonable right of
particular individual members to get in touch with each other on matters relating to
the affairs of their society. The confidentiality of the information held on the register
can be set aside only where the applicant can make out the case within the exceptional
circumstances described in paragraph 15 of Schedule 2. In the opinion of the FSA,
the exception is to be considered as much a privilege as a right.

1.3

Statutory Framework

1.3.1

Paragraph 15 of Schedule 2 to the 1986 Act governs when and how access to the
register of members of a building society may be obtained. Subject to the exception
provided for in paragraph 15(1) of Schedule 2, access may only be granted on a
direction by the FSA. Paragraph 15(2) of Schedule 2 provides that a member may, if
qualified to do so, make a written application to the FSA to exercise the right to obtain
members’ names and addresses from the register of the society of which he or she is
also a member, for the purposes of communicating with those other members of the
society on a subject relating to its affairs. The text of the relevant legislation is at
Annex A.
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1.3.2

Paragraph 15(1) of Schedule 2 provides for an exception to the requirement to make
an application to the FSA. Where the FSA has cancelled a society’s permission to
accept deposits and the society has not had its permission reinstated by the FSA, a
member of that society has the right to obtain the names and addresses of its members
from the register without application to the FSA. In this case, the applicant is not
required to have been a member for any specified period but the minimum
shareholding or minimum mortgage debt requirements described in paragraph 1.3.3
may still apply.

1.3.3

A member is qualified for the purposes of obtaining access under paragraph 15(1) or
(2) of Schedule 2 if, under the rules of the society, he or she may join in a members’
requisition for a special meeting or in nominating a person for election as a director.
This means that the applicant must be an investing or borrowing member of the
society. If the society’s rules prescribe a minimum investment or mortgage debt the
member must hold shares or have a mortgage debt of at least that amount. The
minimum cannot exceed £100 in either case (which figure the Treasury may change
by Order). In cases covered by paragraph 15(2) of Schedule 2, the society may also
require the applicant to have been a member for such period as may be specified in its
rules. In most cases this is two years (the maximum permitted by the 1986 Act).

1.3.4

An application under paragraph 15(2) of Schedule 2 is subject to the payment of a
reasonable fee, currently £25, to the FSA. Where an application is made, the FSA
may direct the society to give the member access to the register provided the FSA is
satisfied that:
(1)

the applicant requires the right for the purposes of communicating with
members of the society “on a subject relating to its affairs”; and

(2)

the applicant has not, since making the application, voluntarily ceased to be a
member of the society.

1.3.5 The FSA must also have regard to “the interests of the members as a whole” and “to
all the other circumstances”.
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1.3.6

If access is granted it may only be used to obtain the names and addresses of members
for the purposes of communicating with them on a subject relating to its affairs (see
also paragraphs 1.5.10 to 1.5.12).

1.3.7

Before giving a direction, the FSA is required to give particulars of the application to
the building society concerned and to give it the opportunity to make representations.
If either the applicant or the society so requests, the FSA must give both the
opportunity of being heard by it.

1.3.8

A direction given by the FSA may be subject to such limitation or conditions as the
FSA may think fit.

1.3.9

If the FSA directs that the applicant shall have the right to obtain access to the
register, the applicant may apply in writing to the society, describing the subject on
which it is proposed to communicate with other members of the society. The society
is required to give the applicant all necessary information as to where the register is
kept and reasonable facilities (including office accommodation) for inspecting it and
taking copies of any names and addresses.

1.3.10 The applicant only has the right to take names and addresses from the register. A
society may make the information from the register available to an applicant in such a
way that only those names and addresses are disclosed.
1.3.11 Information obtained by the applicant from the register of the society concerned and
relating to a member of that society may not be disclosed to any other persons without
the consent of that member whose name and address has been taken from the register.
Nor may it be disclosed for purposes not connected with the purposes given at the
time the FSA made its direction. Contravention of these requirements is a criminal
offence.
1.3.12 Paragraph 6 of Schedule 14 to the 1986 Act provides that any dispute as to the rights
of a member under paragraph 15 of Schedule 2 shall be referred to the FSA and
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treated as a reference to arbitration; and its award shall have the same effect as that of
an arbitrator in a reference under paragraph 4(1) of Schedule 14.

1.4

Making an Application

1.4.1

Applications must be made to the FSA in writing in the form of Annex B to this
chapter.

1.4.2

Each application must be accompanied by the prescribed fee, which is currently £25
(cheques should be made payable to the Financial Services Authority). This fee is not
refundable in any circumstances.

1.4.3

Should an applicant wish to obtain access to the registers of more than one society
(the applicant must, of course, be a qualified member of each of them), there must be
a separate application, for each of which a separate fee must be paid.

1.4.4

The FSA will acknowledge all applications within 5 working days of receipt.

1.4.5

To assist the FSA in its consideration of an application, and the society in making any
representations on it, the application should set out clearly and concisely the issues
about which the applicant wishes to communicate with other members and the
purposes in doing so. In addition to this statement, the FSA requires at the time of the
initial application a draft of the communication that would be sent should the FSA
direct the society to give the applicant access to the register.

1.4.6

Without prejudice to its consideration of an application in any particular case,
applicants should note the following general guidelines when preparing an
application:
(1) the FSA will expect the member making the application to have read carefully
the relevant provisions of the 1986 Act and this chapter;
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(2) it is important to be specific about the purpose of the application, how it relates
to the affairs of the society and why and how access to the register of members is
necessary to achieve the applicant’s objective;
(3) an applicant should think carefully about the purpose and content of the
proposed communication before making the application so as to minimise the
need for substantive changes to it at a later date;
(4) an application may be supported by such information or documents as the
applicant may wish, but these will be considered to form part of the application,
will be seen by the society and be open to comment by it;
(5) where an applicant submits two or more applications (together or in quick
succession) it should be made clear as to why access to the register of members
of each of the societies is necessary and how the purpose of each application
relates to the affairs of that society;
(6) should an applicant be successful he or she will incur expenditure in taking
names and addresses from the register and then producing and mailing the
communication and the applicant should take this into account before submitting
an application.

1.5

Considering an Application

1.5.1

The FSA will consider, first, whether the application contains all the relevant
information. It may ask the applicant to provide further information or clarify what
has already been given.

1.5.2

If, in the opinion of the FSA, the application is defamatory, frivolous or vexatious, the
FSA may decide that it would be inappropriate to consider it further. The applicant
will be informed of such decision as soon as practicable. In such cases the FSA may
give the applicant an opportunity (normally only once) to revise the application to take
the FSA’s opinion into account. If a revised application is received by the FSA within
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10 working days of the FSA’s notice that the previous application was unacceptable
(or such other period as the FSA may, in the circumstances, consider reasonable), a
further fee will not be payable.
1.5.3

If the FSA is satisfied that the application provides all the relevant information and is,
on the basis of that information, a valid application for the purposes of paragraph 15
of Schedule 2, the FSA will send the application, together with any supporting
information or documents provided by the applicant, to the society. The society will
be asked to confirm that the applicant was qualified to make the application at the
time it was made and, if so, invited to make written representations on it to the FSA.
The FSA will also ask the society whether it wishes to make oral representations at a
hearing held by the FSA. The FSA will normally expect a society to submit its
representations, or to confirm that none are to be made, within 15 working days of
receipt of the copy of the application.

1.5.4

Once the FSA has received the society’s written representations, together with any
supporting information or documents, a copy will be sent to the applicant with an
invitation to make written comments on them to the FSA. The FSA will also ask
whether the applicant wishes to make oral representations, irrespective of whether the
society has indicated that it would wish to do so. The FSA will normally expect an
applicant to provide written comments or to confirm that none are to be made within
15 working days of receipt of the invitation.

1.5.5

Once the FSA has received the applicant’s written comments, a copy of them will be
sent to the society. This will normally be for information only. However, in any case
where, in the opinion of the FSA, the applicant has introduced new matters which can
properly be dealt with as part of the existing application, the society will be given the
opportunity to make further representations. If the applicant has introduced new
matters which, in the opinion of the FSA, cannot properly be dealt with as part of the
existing application, the FSA may ask the applicant to make a new application or it
may disregard the new matters for the purposes of the application under consideration.
In the latter case the FSA will inform the applicant accordingly.
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1.5.6

The FSA may seek further information or other documents from either the applicant
or the society at any time.

1.5.7

Paragraph 15(2) of Schedule 2 sets out the criteria to which the FSA should have
regard in considering an application:
(1)

the purpose of the proposed communication must be on “a subject relating to its
(the society’s) affairs”;

1.5.8

(2)

the FSA should have “regard to the interests of the members as a whole”;

(3)

the FSA should have “regard ... to all the other circumstances”.

Paragraph 15(3) of Schedule 2 provides that the FSA may give a direction “subject to
such limitations or conditions as the Authority may think fit”.

1.5.9

The FSA will consider each application on its merits. The purpose of the guidance in
paragraphs 1.5.10 to 1.5.20 is to give a broad indication of the FSA’s approach and
the criteria to which it will have regard.

“a subject relating to its (the society’s) affairs”
1.5.10 The 1986 Act does not define “affairs”. As a general proposition, the FSA considers
that “affairs” will primarily relate to matters connected with the society’s finances, its
business activities and the manner in which it carries on those activities, and not just
to the applicant’s personal affairs. Bearing in mind the considerations discussed in
paragraph 1.2.3, the matters about which the member wishes to communicate with
other members, will, in the opinion of the FSA, normally need to be of a substantial
nature and must relate to the particular society concerned. The FSA will expect the
applicant to demonstrate not only why he or she is personally concerned about, or
affected by, these matters (rather than simply being concerned or affected in some
more general way) but also why it is necessary that this concern is communicated
direct to other members.
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1.5.11 Paragraph 15 of Schedule 2 requires each application to be considered separately by
the FSA so that it cannot consider applications with the same, or similar purpose, or
related to the same, or similar issue, as if they were a “class application”. So, for
example, an application from a member wishing to obtain the required support of
other members to stand for election to the board of directors of a society will be
considered individually and on its merits, notwithstanding any previous decision the
FSA may have taken on an application with the same, or similar, purpose.
1.5.12 The FSA will wish to be satisfied that the wording of the communication is consistent
with the stated purpose of the application. It may invite the society to comment on the
communication but the society cannot itself stipulate what its terms should be.

“the interests of the members as a whole”
1.5.13 The FSA will balance the wider interests of the membership as a whole with those of
any one individual member or group of members. The FSA will require the applicant
to demonstrate that the communication raises matters which are likely to be of interest
to the society’s members generally or at least a substantial section of them. The FSA
will take into consideration any evidence of support from other members of the
society, should the applicant claim that this has already been given.
1.5.14 Whilst the right to make an application is open to all qualified members of the society,
the FSA is of the opinion that, as a general proposition, access to the register is not an
appropriate vehicle for the pursuit of a private grievance between a member and the
society or the pursuit of a more general campaign affecting the building societies
sector as a whole.

The Act provides for a reference to the Financial Services

Ombudsman for the investigation of a customer complaint and the 1986 Act provides
for a reference to the High Court (in Scotland, the Court of Session) for the resolution
of a membership dispute.
1.5.15 The 1986 Act does not require that a person who is given access to the register must
write to all the members. To do so would mean that the right of access was of little
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practical value. In the opinion of the FSA, it is acceptable for the applicant to write,
for example, to a random selection of members or to those living in a particular
geographical area. However, the FSA may require the communication to indicate
whether or not it has been sent to all the members or only a proportion of them (and, if
so, on what basis that proportion was selected).

“all the other circumstances”
1.5.16 The circumstances that may be appropriate for the FSA to take into account can only
be identified in the particular case at the particular time. As a general proposition, the
FSA will take into account any relevant information in respect of the applicant’s
relationship with the society. This could include, for example, previous applications
for access to the register. The FSA will also take into account whether the applicant
has raised the issue about which he or she is concerned at the society’s annual general
meeting or whether he or she would be able to do so at a future meeting. The FSA
will at the same time take into account any evidence that the society has attempted to
frustrate the member’s legitimate right to speak on the issue at the annual general
meeting or seems likely to do so on a future occasion.
1.5.17 The FSA will also take into account the likely effect on building societies generally
should the applicant be given access to the register of members of a particular society
and write to the other members as proposed. It will consider whether, should it direct
that an applicant be given access to the register of one society, this could have any
adverse impact on other societies, for example, a possible risk to confidence. The
FSA will also expect the applicant to explain why it is not possible to obtain support
in some other way and so why it is necessary to have the privilege of accessing the
register of members. The FSA will expect an applicant to show an awareness of these
wider considerations and will wish to be assured that they will be appropriately
reflected in both the tone and the content of the communication.
1.5.18 An applicant will be expected to disclose to the FSA whether he or she is acting in a
purely personal capacity or on behalf of, or in concert with, any other person or
institution, or whether he or she has an interest in the society beyond the fact of being
IPSB Constitutional Chapter 1 Access to the Register
Page 11 of 23

a member of it. Where the applicant has not made such a disclosure, but the FSA has
reason to believe that he or she may be acting for or in concert with another party, the
FSA will make enquiries to establish the facts and will invite the applicant to
comment on its findings. Each application to inspect the register of members is
considered on its merits. Where an application is made by a member whom the FSA
considers to be in effect acting on behalf of a third party commercial institution, it will
in particular have regard to: (a) the nature of the member’s own interest in the
application and the third party institution’s objectives; (b) the interest of members as a
whole in preserving privacy and the society’s right to commercial confidentiality in its
membership list; (c) any interaction between the application and the detailed and
mandatory procedures under the 1986 Act governing mergers of building societies or
as the case may be transfers of business to commercial companies; and (d) other
means open to the member and the third party institution to communicate with
members on the relevant subject. The interests of the members as a whole should not
be confused with the personal interests of one or more individual members.

“such limitations or conditions as the Authority may think fit”
1.5.19 The 1986 Act imposes a specific restriction on any person who has taken information
from the register of members. That is, the information may not be further disclosed
(by that person or anyone to whom the information has been disclosed in accordance
with the direction given by the FSA) except with the consent of the member to which
it relates or for the purposes for which the 1986 Act provides. This is an essential
safeguard against the abuse of the privilege of being given access to the register of
members and contravention of the restriction is a criminal offence.
1.5.20 The FSA will consider what limitations or conditions it should properly attach to a
direction in each particular case. However, and without prejudice to the exercise of its
discretion, the FSA will normally consider limitations or conditions in the following
areas:
(1)

whether the information taken from the register may be further disclosed and, if
so, those to whom it may be disclosed and, in particular, if the FSA decides to
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direct access to the register of members in the circumstances outlined in
paragraph 1.5.18, it will impose such conditions as may be necessary to ensure
that the third party institution does not directly or indirectly gain access to the
information in the register or use the proposed communication by the applicant
with other members to damage the society;
(2)

that the communication must be in writing and addressed separately to each of
the members to whom it is sent;

(3)

that the material terms of the communication sent must be those seen by the
FSA at the time it reached its decision on the application;

(4)

that the communication is accurate, is not offensive, is not misleading (including
any inference that the communication is being made by, or on behalf of, the
society), is not likely to bring about a loss of confidence in the society (or in
societies generally) or otherwise harm its current or future business;

(5)

that the communication must be sent within a specified time;

(6)

that the applicant is given a specified period during which the relevant
information is to be made available.

1.6

Oral hearings

1.6.1

Should either the society or the applicant ask for an opportunity of being heard by the
FSA, then it will invite both parties to attend a hearing. If neither party so requests,
the FSA will normally decide the application on the basis of the written evidence
available to it, including the application, the society’s comments (paragraph 1.5.3) and
the applicant’s written comments (paragraphs 1.5.4 and 1.5.5) together with the results
of any enquiries the FSA itself may have made.

1.6.2

If there is an oral hearing this will normally be taken by one or more persons
authorised by the FSA to act on its behalf.
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1.6.3

The FSA will normally give the applicant and the society not less than 10 working
days formal notice that there will be a hearing, including the place and time at which it
will be held.

1.6.4

The hearing will normally be held in public. However, if either the applicant or the
society requests that the hearing be held in private, the person(s) taking the hearing
will listen to arguments from both parties before deciding whether to admit the public
(which may include representatives of the media).

1.6.5

Whilst the proceedings will be comparatively informal, the applicant and the society
may, if they wish, be legally represented. In any such case, the FSA must be notified
at least 5 working days in advance of the hearing so that it may inform the other party.
The applicant and the society may also be assisted by such other persons as the FSA
considers reasonable in the circumstances.

1.6.6

The person(s) taking the hearing will introduce the proceedings and deal with any
preliminary matters. The applicant and the society will then each be invited to present
their cases, in that order. Each will have the opportunity to comment on the case
presented by the other. The person(s) taking the hearing may ask such questions as
they consider necessary, particularly to establish or elucidate matters of fact, but will
not respond to questions from either of the parties. This procedure may be varied
according to the circumstances of the particular case.

1.7

Deciding an Application

1.7.1

The person taking the hearing will not normally announce a decision at the hearing or
give any indication as to the FSA’s likely decision.

1.7.2

The FSA’s decision with reasons will always be given in writing. The FSA will
normally expect to issue its decision within 15 working days of a hearing. A copy will
be sent to the applicant and to the society.
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1.7.3

The FSA will make its decision public. It would also normally expect to make copies
of its written decision with reasons available to those interested to see it. It may
decide not to do so, however, where it considers that publication could be prejudicial
to the interests of shareholders or depositors in or with the society. The FSA will, if
either applicant or society objects to the publication of its written decision, give both
parties the opportunity to make representations to it.
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ANNEX A

EXTRACT FROM THE 1986 ACT

Schedule 2, paragraph 15
“Right of members to obtain particulars from the register
15. (1) At any time when a building society (a) has had its permission under Part IV of the Financial Services
and Markets Act 2000 to accept deposits cancelled;
and
(b) has not subsequently been granted such permission,
a member of the society shall, subject to sub-paragraph (1A) below, have
the right to obtain, from the register kept under paragraph 13 above, the
names and addressees of members of the society, for the purpose of
communicating with them on a subject relating to the affairs of the society.
(1A) Sub-paragraph (1) above shall not apply unless the member in
question
(a) is qualified under the rules of the society to join in a members’
requisition for a special meeting, or to join in nominating a person for
election as a director; or
(b) would be so qualified if any requirements as to length of time a person
must have been a shareholding or borrowing member were omitted.
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(2) If, at any time not falling within sub-paragraph (1) above, a member of
a building society who is qualified under the rules of the society to join in a
members’ requisition for a special meeting, or to join in nominating a
person for election as a director, makes a written application to the
Authority for the right to obtain names and addresses from the register, the
Authority (a) if satisfied that the applicant (i) requires that right for the purpose of communicating with
members of the society on a subject relating to its affairs;
and
(ii)

has not, since making the application, voluntarily

ceased to be a member of the society; and
(b) having regard to the interests of the members as a whole and to
all the other circumstances; and
(c) on payment by the applicant of a reasonable fee;
may direct that the applicant shall have the right to obtain from the
register the names and addresses of the members for the purpose of
communicating with them on that subject.
(3) Any direction under sub-paragraph (2) above may be given subject to
such limitations or conditions as the Authority may think fit.
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(4) Before giving a direction under sub-paragraph (2) above, the Authority
shall give particulars of the application to the building society and shall
afford the society an opportunity of making representations with respect to
the application; and the Authority shall, if the applicant or the society so
requests, afford to the applicant and to the society an opportunity of being
heard by it.
(5) A member entitled under this paragraph to obtain the names of
members of a building society may apply in writing to the society,
describing in the application the subject on which he proposes to
communicate with other members of the society; and the society shall give
him all necessary information as to the place or places where the register,
or part of it, is kept, and reasonable facilities for inspecting the register
and taking a copy of any names and addresses in the register.
(6) A building society shall not be obliged to disclose to a member making
an application under this paragraph any particulars contained in the
register other than the names of the members and their addresses, and may
construct the register in such a way that it is possible to disclose the names
and addresses to inspection without disclosing any such other particulars.
(7) No information obtained under sub-paragraph (1) or (2) above or this
sub-paragraph and relating to a member of the society may be disclosed
except (a) with the consent of that member; or
(b) in the case of information obtained under sub-paragraph (1) or
(2) above, for purposes connected with the purpose mentioned in
that paragraph.
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(8) Any person who discloses information in contravention of subparagraph (7) above shall be liable (a) on conviction on indictment, to imprisonment for a term not
exceeding two years or to a fine or both; and
(b) on summary conviction, to a fine not exceeding the statutory
maximum.

IPSB Constitutional Chapter 1 Access to the Register
Page 19 of 23

ANNEX B
APPLICATION FOR THE RIGHT TO OBTAIN ACCESS
TO THE REGISTER OF MEMBERS OF A BUILDING SOCIETY

This form is to be completed by a member of a building society who wishes to be given
access to the register of members of the building society of which he or she is a member in
accordance with paragraph 15 of Schedule 2 to the Building Societies Act 1986 (as
amended by and under the Financial Services and Markets Act 2000) and who is qualified
under that paragraph to make such an application. Before completing this form you are
advised to read the guidance published by the Financial Services Authority.
On completion this form should be sent to the Financial Services Authority, 25 The North
Colonnade, Canary Wharf, London E14 5HS. Copies of this form and the guidance may
also be obtained from this address.

1. Name of the society of which you are a qualified member to whose register of
members you wish to be given access:

2. Name and address of applicant:
Name
Address

Telephone
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3. Share account details
Account name (s)
Account number (s)

4. Mortgage account details
Account name (s)

Account number (s)

NOTE
If the name and/or the address in which you hold either or both of the above accounts are
different from the name and address given for the purposes of this application, please specify
that in which it/they are held.

Name
Address
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5. Please specify the subject on which you wish to communicate with other members of the
society and the points you would wish to make in your communication. Please also enclose a
draft of your proposed communication.

6. If there is any other information or documents, in addition to your draft communication,
you would wish to form part of your application, please specify.
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DECLARATION
7. I declare that I am qualified under the rules of the society named above to make this
application.
8. I understand that this application form, and any information or documents enclosed with it,
may be sent to the society, which may make representations about it to the FSA.
9. I have read and understand the statutory restrictions which will restrict me from disclosing
any information I take from the register if I am given access to it.
10. I enclose payment of £25 in respect of this application. I understand that this fee is not
refundable.

Signed

........................................................…………

Date

..............................…………………………...
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DEFINITIONS
“the 1986 Act”

the Building Societies Act 19861

“the Authority”

the Financial Services Authority

“amalgamation agreement”

a formal agreement between societies on the terms of their
amalgamation

“the board”

the board of directors of a building society

“the BSA”

the Building Societies Association

“borrower” or
“borrowing member”

a person who is indebted to a society in respect of a loan fully,
or where the Rules so provide, substantially secured on land

“the Central Office”

the department of the Authority carrying out the registration
functions transferred from the Central Office of the Registry of
Friendly Societies

“this chapter”

this chapter of the IPSB on Merger Procedures

“the Commission”

the former Building Societies Commission

“DTI”

the Department of Trade and Industry, Industrial Relations
Division

“Fees Rules”

the Rules made by the Authority from time to time under
paragraph 17 of Schedule 1 to the Financial Services and
Markets Act 2000 prescribing the fees to be paid in connection
with the discharge of its functions under the 1986 Act.

“First, Second, Third
Criterion”

see “the Three Criteria”

“Instrument of Transfer”

the Instrument of Transfer of Engagements required by Section
94(6) of the 1986 Act

“the IPSB”

the Interim Prudential Sourcebook for building societies

“member”

a shareholding or borrowing member of a society

1

As amended by and under the Building Societies Act 1997 and the Financial Services and
Markets Act 2000. The 1986 Act has also been amended by other legislation.
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“Memorandum”

the Memorandum of a building society required by paragraph 2
of Schedule 2 to the 1986 Act

“merger”

an amalgamation or transfer of engagements

“Merger Document”

the document or booklet containing the Schedule 16 Statement

“Merger Notification
Statement”

a statement sent to members in the circumstances described in
section 6

“Merger Resolutions”

the shareholding members’ resolution and borrowing members’
resolution required to approve a merger where no direction
under Section 42(B)(3) has been given

“OFT”

the Office of Fair Trading

“PIBS”

Permanent interest-bearing shares, a type of deferred share

“proxy voting form”

an instrument appointing a proxy to attend a meeting of a
society and vote on the member’s behalf

“rationale”

the explanation of the reasons for a proposed merger provided
to the members of a society by its board of directors

“the Rules”

the Rules of a building society

“Schedule 16 Statement”
or "the Statement"

the statutory statement required by Schedule 16 to the 1986 Act
to be sent to every member entitled to notice of a meeting of the
society

“section”

a section of this chapter

“shareholder” or
“shareholding member”

a person holding a share in a society (by investing in one or
more share accounts or holding PIBS or other deferred shares).

“society”

a building society

“successor society”

a society accepting a transfer of engagements or the new society
in the case of an amalgamation

“the Three Criteria”

the criteria prescribed by Section 95(4) of the 1986 Act which
the Authority has to consider when deciding whether to confirm
a merger2

2

The Three Criteria are varied in certain circumstances - see section 6.
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“transferee society”

a society accepting a transfer of engagements from another
society

“transferor society”

a society transferring its engagements to another society

“UKLA”

the UK Listing Authority (currently the Authority).
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MERGER PROCEDURES
1.

INTRODUCTION
Purpose of the chapter

1.1

This chapter replaces the Merger Procedures Guidance Note issued by the
Commission in May 1999. It gives guidance on the requirements of the 1986 Act, as
amended by and under the Financial Services and Markets Act 2000, under which
certain functions of the Commission were transferred to the Authority. However,
since the nature of the transferred functions remains substantially unaltered, there is
no significant change in this guidance compared with the guidance previously issued
by the Commission on the procedures to be followed by a building society proposing
to merge with another building society. This chapter is not intended to be
exhaustive and is not a substitute for looking at the 1986 Act and the Mergers
Regulations 1987 (SI 1987/2005) as amended by the Mergers (Amendment)
Regulations 1995 (SI 1995/1874), the Merger Notification Statements Regulations
1999 (SI 1999/1215), where applicable, and a society's own Rules. Nor is it a
substitute for the society seeking its own legal advice. It gives a description of the
relevant provisions of the 1986 Act, of the information which must be made available
to the Authority and to societies' members, together with an outline of the procedures
to be followed at general meetings, and the voting majorities required to pass the
Merger Resolutions which the members are to be asked to approve. This chapter
describes the role of the Authority in approving the statements to members under
Schedule 16 to the 1986 Act, in its prudential supervision of mergers, and in
confirmation hearings. It also gives a broad indication of the way in which the
Authority may be expected to exercise its discretionary powers. Except as described
in section 6, to which section 7 of this chapter also applies, this chapter is
concerned only with voluntary Mergers under Sections 93 and 94 of the 1986
Act.

1.2

It is for the boards of societies to assess the case for a merger, and they must explain
and recommend their decision to their members. However the Authority's staff are
available to give advice on the procedures to be followed and the information required
to ensure that the members can reach fully informed decisions. Societies are strongly
recommended to consult the Authority early on in the formative stages of merger

IPSB Constitutional Chapter 2 Merger Procedures
Page 6of 87

discussions. Such consultation will, of course, be treated in the strictest confidence. It
will also be helpful to have regard to the indicative timetable set out in paragraph 8.3.
1.3

Societies should consult their own legal advisers about the application of the
provisions of the 1986 Act, and the general law, to the particular features of a
proposed merger.

1.4

This chapter considers each stage of the merger procedure in chronological order. The
remainder of this section gives a synopsis of the relevant requirements of the 1986
Act, which are then discussed in more detail in subsequent sections.
Section 2, Preliminary Matters, considers the rationale for a merger and its terms and
the handling of public announcements, and gives guidance on certain prudential
issues.
Section 3, Information Provided to Members, discusses the form and content of the
statutory Schedule 16 Statement and the accompanying rationale and statements by
the board of the society, and describes the form of application to be made to the
Authority for approval of the Statement.
Section 4, General Meetings and Resolutions, discusses the resolutions and majorities
required to pass them, the notice of meeting, the register of members and members’
entitlement to vote, the arrangements for general meetings and the scrutineers’ report.
It also describes the Authority’s discretionary powers.
Section 5, Confirmation, describes the form of application to the Authority for
confirmation of a merger, and the procedures which the Authority expects to follow in
considering and hearing written and oral representations and in reaching its decision.
Section 6, Transfer of Engagements under Direction, describes the modified
procedure to be followed when a society has been directed by the Authority to transfer
its engagements to another society and/or to proceed by board resolution.
Section 7, Registration and Dissolution, briefly discusses the process of registration of
amalgamations or transfers of engagements and dissolution of the amalgamated or
transferor societies.
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Section 8, Timetable, reviews the expected timetable, including statutory notice
periods, which may be expected to apply to a merger from start to finish.
Statutory Requirements
1.5

The statutory provisions concerning mergers are in Sections 93 to 96 of, and Schedule
16 to, the 1986 Act, where three types of transaction are provided for:
Amalgamation, where two or more societies unite to form a new “successor” society;
Transfer of engagements, where a society (the transferor) transfers its membership
and the whole of its undertaking to another (the transferee), which then continues as
before; and
Partial transfer of engagements, where a society transfers only a part of its
membership and business to another society (for example, some outlying branches).
The procedures for all three are much the same, and the differences are explained in
the relevant sections of this chapter. The Authority’s practice as described in this
chapter is derived exclusively from previous experience of transfers of engagements
because, so far, there have been no amalgamations nor partial transfers under the 1986
Act. However, it is not expected that the Authority’s handling of amalgamation
procedures would be significantly different from what is described here.

1.6

The purposes of the provisions of the 1986 Act are to ensure that the members are
given all the material information they need about the terms of the merger which they
are asked to approve and a proper opportunity to cast their votes. Subsequently, they
are to be given the opportunity to make representations about that process before the
merger is confirmed.

1.7

The 1986 Act makes no provision for a merger to be initiated by any other means than
a proposal by a board put to the society’s members. It requires that each member who
is entitled to receive notice of the general meeting at which the Merger Resolutions
are to be moved must also receive a copy of the Schedule 16 Statement. A merger
must be approved by a shareholding members’ resolution and a borrowing
members’ resolution. There is an additional voting requirement for the approval of a
partial transfer of engagements.

IPSB Constitutional Chapter 2 Merger Procedures
Page 8of 87

1.8

If the terms of a merger include provision for the payment of compensation to
directors or other officers for loss of office or of income, then the proposed
payments must be approved by a separate special resolution. A further special
resolution may also be required if there is to be a distribution to members which
exceeds the limits described in paragraph 4.4.

1.9

Sections 93 to 96 of the 1986 Act specify certain procedures for the consideration of
representations by interested parties concerning confirmation, and the criteria which
the Authority must consider before deciding whether or not to confirm a merger. The
Authority may not consider matters concerning the merits of merger proposals or the
fairness of the terms which the members have approved by passing the Merger
Resolutions.

1.10

The statutory requirements of the 1986 Act are explained and discussed in more detail
in subsequent sections of this chapter. In addition, societies and their advisers must
have regard to the legislation mentioned below.

1.11

Fair Trading Act 1973: societies should inform the Office of Fair Trading of a
proposed amalgamation or transfer of engagements where, currently, the merged
society will have a market share in the UK, or in any substantial part of the UK, of at
least 25%, or where the assets of the transferor society exceed £70 million. The OFT
will then advise whether or not the Director General of Fair Trading proposes to
recommend to the Secretary of State that the merger be referred to the Competition
Commission. In some cases the OFT may wish to discuss the proposal with the
societies before deciding. It is essential that any submission to the OFT is undertaken
at the earliest possible opportunity since, should the Secretary of State decide to refer
a merger to the Competition Commission that would be a “material fact” to be
disclosed in the Schedule 16 Statement, unless it is impracticable to put the matter to
members until the Competition Commission has reported. Societies may need to
consider the Competition Act 1998 when planning a merger. However, the merger
control structure described above is left in place by the 1998 Act, although with some
amendment.

1.12

Transfer of Undertakings (Protection of Employment) Regulations 1981 (SI
1981/1794): These Regulations have the effect that the employees of a transferor
society automatically become the employees of the transferee society following the
merger. They require, in particular, information to be given in certain cases to
employees’ representatives, long enough before the merger takes place, to enable
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consultations to be held between the society and those representatives. Failure to
inform or consult in this way is a ground for reference of the matter to an industrial
tribunal and there are other significant provisions. Societies are advised to consult
“Employment Rights on the Transfer of an Undertaking” (Employment Legislation
Pack Booklet No: PL699) which explains the Regulations and is available from the
DTI Order Line (Tel: 0870 1502500).
1.13

Taxes Acts: Societies should take advice on the timing and amount of tax liabilities.
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2.

PRELIMINARY MATTERS
Rationale for a Merger

2.1

It is a matter for the board to decide whether to recommend a merger to its members.
The overriding duty of the board is to reach a view having regard to what is in the best
interests of the society, and its members as a whole, both present and future,
borrowing members and shareholding members. The board may also reasonably
consider the interests of customers who are not members, of the staff, suppliers of
goods and services, and of the wider community.

2.2

A well planned and well matched merger can benefit both the shareholding and
borrowing members and the staffs of both societies by producing a combined society
with the financial strength and management expertise and experience needed to
compete successfully in the market place. It must be recognised, however, that in
many instances it will take time for economies of scale to be achieved and a careful
assessment of projected costs is essential to a realistic view of whether such
economies are likely to be achievable. On the other hand, a merger between two weak
and over-extended societies may produce an even weaker one. It is better to negotiate
a merger from a reasonably secure position than to be obliged to seek a merger when
the society has become too weak to carry on as an independent entity.

2.3

This chapter cannot deal exhaustively with all the factors to be taken into account by a
board when deciding whether to recommend a merger to its members. Moreover,
there will be factors peculiar to particular cases. However, the following paragraphs
draw attention to those matters which the Authority expects boards to consider in all
cases.

2.4

Consideration of a merger can normally be expected to emerge from the board's
regular consideration of the strategic options available to the society. That is not to say
that merger as a transferor society should always figure as an option in every society's
corporate plan. On the other hand, every board should be alive to business trends
which point to, or which, if not altered, will point to, the need to consider options for
merger. In short, a merger should be foreseen and planned. Alternatively, of course, a
board which wishes its society to remain independent must have a clear strategic view
of how that can be achieved in a variety of realistic planning scenarios. Whether or
not a board is considering a merger, it should as a matter of prudence, know how it
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would respond to a proposal or counterproposal to merge or to transfer its business to
a commercial company.
2.5

If a board foresees the possibility of a merger, then it should plan for that eventuality.
Societies which see themselves as transferees will need to consider the desired
characteristics of potential partners, including, for example, geographical presence,
mortgage book quality, and product market share.

Societies contemplating the

transfer of their engagements will need to consider whether the interests of their
members would best be served by a local or regional alliance or access to a national
network of branches and services.

Although the interests of shareholding and

borrowing members are paramount, boards also have an obligation to consider the
consequences of merger options upon the terms and conditions of employment and
job prospects of their staff, and the interests of their pensioners. It is also reasonable,
particularly for local and regional societies, to consider the implications for the local
economy, where, for example, a regional or head office may eventually be closed to
achieve economies of scale.
2.6

The range of issues which both boards have to consider will vary from case to case
and is for the board to decide. At one end of the scale there will be the case where a
small society merges with a large one and, at the other end, where two or more
societies of broadly comparable size join to form one significantly larger. Whatever
the proposal under consideration the board will necessarily have regard to this primary
duty to reach a view on what is in the best interests of the society, and its members as
a whole. It will also be conscious of the need to give an account of the board’s
rationale in recommending the merger to members, in particular if a statutory merger
statement is included in the Merger Document (see paragraph 3.23).
Terms of a Merger

2.7

The terms negotiated between the parties in a merger will be set out in a formal
agreement. In the case of a transfer of engagements, Section 94(6) of the 1986 Act
requires the “extent of the transfer”, and in practice the other agreed terms, to be
recorded in an Instrument of Transfer. For an amalgamation, Section 93(2) of the
1986 Act requires the parties to agree on a Memorandum and Rules for the successor
society, and each to approve the terms of the amalgamation by Merger Resolutions, so
that there must be agreement on the terms. The Authority will expect the Instrument
of Transfer or amalgamation agreement to be signed before the Authority approves the
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Schedule 16 statement, although it will be conditional on, among other things,
approval by members and confirmation by the Authority. In both cases the boards of
the societies will have approved the Instrument or agreement and the Schedule 16
statement and, in the case of an amalgamation, the Memorandum and Rules of the
successor society.

Before such approval by the boards, drafts of the proposed

Memorandum and Rules should have been cleared with the Central Office. The Rules
of transferee societies should provide that members of transferor societies are not
disenfranchised for any period after the merger is effected (see paragraph 3.16 and
rule 4(9) of the BSA Model Rules 5th edition).
2.8

Although vesting of the “property, rights and liabilities” of the transferor society in the
transferee society on completion of a transfer of engagements is a statutory process by
virtue of Section 94(8) of the 1986 Act, the Instrument of Transfer performs an
important function. Not only is it required by the 1986 Act, but it is required to
identify the extent of the transfer (Section 94(6)), since a transfer can be of all or part
of the engagements of the transferor society.

Thus, on a transfer of all the

engagements of a society, the Instrument of Transfer should include a specific
statement that all are included. If the transfer is of part only, then the instrument
should specify precisely what is being transferred. As explained, an amalgamation
agreement is required in practice for all amalgamations, but again the actual process of
transferring the assets of the societies to, and vesting them in, the new society is by
operation of the 1986 Act. Section 93(4) of the 1986 Act, which does this, does not
allow for exceptions to the vesting since the nature of an amalgamation is that all the
assets of all the societies are vested in the successor society.
2.9

The Instrument of Transfer, or amalgamation agreement, will also allow matters of
detail to be recorded. So it will contain, for example, provision for:
(a)

any changes to the terms and conditions of PIBS and share and deposit
accounts, including the integration of the product lines of the transferor
society(ies) into those of the transferee or successor society;

(b)

any changes to the terms and conditions of mortgage accounts and other loans;
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(c)

any bonus to be paid to members;

(d)

the terms and conditions on which staff will be employed or made redundant;

(e)

pension scheme arrangements;

(f)

integration of operations;

(g)

the terms and conditions on which directors and other officers are to continue
in office or cease to hold office, including the posts they will hold and any
extra-contractual compensation to be paid for loss of office or reduction in
emoluments;

(h)

the specified target date for completion of the merger, bearing in mind that the
actual date is a product of the 1986 Act (Sections 93(3)(b) & (4) and 94(8)),
and for action if that date is not achieved;

(i)

any conditions precedent, such as members’ votes and the Authority’s
confirmation, and for the circumstances in which the Instrument or
amalgamation agreement might be terminated.

Bonus Payments to Members
2.10

Whether any bonus is to be paid to members and, if so, its amount and distribution,
are matters to be agreed by the boards of the societies concerned and to be approved
by their members, subject to the discretion described in paragraphs 4.41 and 4.42.
However, the Authority will wish to be satisfied that the combined society will
maintain a prudent solvency ratio after the bonus is paid. A bonus may, for example,
be paid to the members of a transferor society with a higher capital ratio than the
transferee society so as to equalise the reserves which both bring to the combined
society. If it is thought desirable also to pay a bonus to the members of the transferee
society, then the reserves of the combined society may be “equalised” at a level below
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the capital ratio of the transferee society, but only if it is prudent to do so. The
statutory requirements for approval of bonus payments are described in paragraph 4.4.
2.11

A bonus is a distribution of the funds of either or both societies, and may be paid by a
number of methods, or some combination of them, including, for example: a flat rate
lump sum; a sum calculated as a percentage of balances; or an increase or (for
mortgage accounts) a decrease in the interest rates paid or charged for a limited
period.

Maintenance of interest rate differentials existing before the date of

completion of the merger between those offered by (say) the transferor society and the
transferee society would not normally be characterised as a bonus. However, each
society, and the Authority, will wish to be satisfied that any differential is consistent
with its established pricing policy and is not the result of a change adopted, for
example, when the society decided to seek a merger. Each case where interest rate
differentials are to be maintained, for whatever period, will need to be considered to
determine whether or not it constitutes a bonus, and societies may wish to take
professional advice on the matter.
Compensation to Directors and Other Officers
2.12

Any compensation proposed to be paid to directors or other officers must be disclosed
in the Schedule 16 Statement and approved by a separate special resolution of the
members (see paragraphs 3.11 and 4.3). “Compensation” is not defined in the 1986
Act. In the Authority’s opinion, compensation does not include statutory redundancy
payments, damages for breach of contract or other payments, for example, falling due
under the terms of a pre-existing contract of employment, or a pre-existing
arrangement giving rise to a reasonable expectation. However, it does include any
proposed ex-gratia payments in money or money’s worth. Societies should consider
very carefully the extent to which any proposed payment may exceed the amount
provided for by statute or contract. In view of the requirement in Section 96(3) of the
1986 Act that unauthorised payments must be repaid by the recipient, societies are
advised to take legal advice on any payments which are not specifically authorised by
the terms of a resolution passed by the members in accordance with Section 96(1) of
the 1986 Act. All proposed payments requiring approval by such special resolution
should be disclosed in the Schedule 16 Statement under the power in paragraph 1(4)(f)
of that Schedule. In addition, the Schedule 16 Statement should disclose any other
payments to directors or other officers arising directly from the merger. So that
members are aware of the direct interest of the directors or other officers in a merger,
societies should consider whether the amount, as distinct from the fact, of statutory or
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contractual payments should be disclosed where these arise directly from the merger.
More generally, societies need to consider whether any facts relevant to any director
or other officer, or to any person(s) connected with them, should be disclosed where
these are material to the interests of the members who are to be asked to vote on the
proposed merger.

In determining the amount of compensation which might be

justified, the board must strike a balance between fairness to the individuals who will
suffer a loss of income and the interests of the members, bearing in mind that the
compensation will be at a cost either to any bonus to the members or to the reserves to
be transferred to the combined society.
Public Announcement
2.13

Boards of both societies may wish to announce a merger proposal as soon as
agreement in principle has been reached between them and, in particular, to inform
their members and staff of the proposed terms. However, boards will often wish to
delay an announcement for as long as possible, perhaps for prudential or commercial
reasons, or because they first wish to settle all the details of the proposed terms.
Societies with listed PIBS will need to have regard to the UKLA requirement
concerning early disclosure of information affecting the price of securities. Subject to
this, there is no objection to delay, in principle, and there may be good reasons for it.
Unfortunately, experience shows that every day’s delay after agreement in principle
has been reached carries an increasing risk of premature leak. Indeed, the very reasons
for delay may make the merger a subject for intense speculation and increase the risks
of a leak. In these circumstances then, boards must have contingency plans to make
an early announcement to deal with any potentially damaging rumours and to avoid
members being misled or left in a state of uncertainty.

2.14

The announcement, particularly information provided directly to members and staff,
should make it clear that the merger proposal is subject to approval by the members
and completion of the statutory procedures. Boards should be careful to avoid giving
even the impression that the outcome is a foregone conclusion, and should indicate
any matters of substance on which the proposed terms of the merger remain to be
settled. Briefing of staff who will be responsible for responding to enquiries from
members and the press should be considered carefully and prepared in advance of the
announcement to avoid any risk of members being unintentionally misled.

2.15

The Authority is not required to approve the content or wording of announcements or
preliminary information sent to members. However, it will be happy to comment on
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drafts shown to it at an early stage, and may be able to help societies to avoid
unintentionally misleading statements.
Prudential Issues
2.16

Before a firm proposal is agreed, the participating societies should consult with the
Authority’s staff to discover whether there is any prudential objection to the proposal.
The Authority will need to be satisfied that the combined society will be managed
prudently from the date of completion of the merger and comply with the Principles
for Businesses and with all the relevant rules made by the Authority. The Authority
will also wish to know that post-merger arrangements and agreements provide for the
proper integration or rationalisation of the operations of the combined society, and of
its connected undertakings, joint ventures or arrangements with third parties (for
example, for the provision of unsecured loans, insurance and investment services) and
that any commercial conflicts of interest have been resolved.

2.17

In all cases, prudential information should be provided, but the amount of information
will depend upon the circumstances of each case. For example, if a merger involves
societies of much the same total asset size, or where the merger will result in a
significant increase in the transferee society’s assets, or involves a change of strategy,
new kinds of business or carrying on business in a new geographical area, the
Authority will expect substantial prudential information and societies should also
expect this to form the basis of more detailed discussions with the Authority’s staff.
On the other hand, in a merger where a small society is transferring its engagements to
a very much larger one, the prudential information to be provided is likely to be that
much less. In all cases the Authority will ask for the prudential information at an early
stage so that there is adequate time for discussion before it is asked formally to
approve the Schedule 16 Statement.

2.18

Boards should note, however, that while the Authority will expect the kinds of
information described here, it is for the boards themselves to exercise due diligence
and to be satisfied that the merger and its terms are prudent and in the interests of their
members.

2.19

As is noted, the Authority’s need for prudential information can be expected generally
to relate to prudential issues, but societies may find it helpful to note the following
paragraphs which describe some of the particular issues which the Authority will
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expect to be addressed. In all cases, societies should have regard to the relevant
chapters of the IPSB.
Direction and management
2.20

Current and future board composition and succession plans for, say, the three years
immediately following the merger.

2.21

Current and future senior management and structure, indicating spans of responsibility
(which may most easily be presented in chart form) and any areas where there may be
a need for additional expertise or experience to be acquired by the combined society
with plans and timescale for acquiring such expertise.
Accounting and control systems

2.22

Generally, outline plans and timetables for the integration of accounting, control and
inspection systems, including the linking or harmonisation of computer systems. This
may usefully be divided between initial or short term arrangements and foreseen
longer term developments.

More particularly, the information should include

arrangements to ensure continuity and the integration of:
(a)

accounting records;

(b)

systems of internal control, including management information systems and IT
systems; and

(c)

systems of inspection (internal audit)

For all significant mergers the Authority will wish to receive, prior to the effective
date of the merger, a letter from the transferee society’s external auditors stating
whether, in their opinion, the accounting records and systems of control and of
inspection established for the merged society will be effective from the effective date.
Business plan
2.23

The rationale for the merger will need to be explained and justified in full, including
existing and potential future business and marketing opportunities, the benefits of
geographical concentration or diversification of business, economies of scale

IPSB Constitutional Chapter 2 Merger Procedures
Page 18of 87

(particularly administrative), and future funding and lending strategies. Proposals for
rationalisation or integration of administrative offices and branches will need to be set
out in full, including the implications of the proposed merger for the terms and
conditions of staff employment and their future job prospects with the combined
society.
Financial prospects
2.24

Information on the financial prospects for the combined society will need to include:
(a)

estimates, broken down to an appropriate level of detail, of short term
additional costs and long term savings (if any) anticipated from the merger;
and

(b)

revenue account, balance sheet and solvency ratio projections for the first three
to five years of operation.

This information must be supported by statements of the assumptions on which it has
been based.

In addition, the effect of changes on those assumptions should be

illustrated, from a best case to a worst case scenario.
Connected undertakings and agencies
2.25

The integration and future operation, management and control of connected
undertakings, together with arrangements with other parties for the continuing
provision of services under agency agreements, should be described in full.
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3.

INFORMATION PROVIDED TO MEMBERS
Statutory Requirements

3.1

Part I of Schedule 16 to the 1986 Act requires a building society which desires to
merge with another society to send to every member entitled to notice of a meeting of
the society a statement concerning the matters specified in the Schedule.

The

statement is to be included in or with the notice of the meeting at which the Merger
Resolutions are to be moved. No statement shall be sent unless its contents, so far as
they concern the specified matters, have been approved by the Authority. Where the
transferee society has obtained the consent of the Authority to proceed by board
resolution then it is exempt from this requirement (see paragraphs 4.41 and 4.42).
3.2

Meeting arrangements and resolutions are discussed in section 4.
The Schedule 16 Statement

3.3

The Schedule 16 Statement must set out the present financial positions of each of the
merging societies, the terms of the merger agreed between them and summarise the
main provisions of the Instrument of Transfer. It must also include any other matter
which the Authority may require. In the case of an amalgamation, the Statement
must additionally include the proposed Memorandum and Rules of the successor
society which are to be approved by the special resolution required to approve the
merger (Section 93(2) of the 1986 Act), as well as the terms of the amalgamation
agreement between the societies.

3.4

The Schedule 16 Statement does not have to be a discrete document. In fact it will
usually be convenient to include it in a comprehensive Merger Document also
containing the board’s rationale for recommending the merger, the notice of the
meeting at which the Merger Resolutions are to be moved, an explanation of the
merger procedure (including details of the confirmation stage - see section 5) and a
description of the requirements of the society's Rules concerning entitlement to vote.
However, the Schedule 16 Statement within the Merger Document should be clearly
identified as such (either by printing it on a different colour of paper or by some other
means). An example of a pro forma Merger Document is given in Annex A.

3.5

The required contents of the Schedule 16 Statement are discussed in detail in the
following paragraphs.
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The Financial Position
3.6

Paragraph 1(4)(a) of Schedule 16 to the 1986 Act requires the Statement to contain
information concerning the financial position of each of the societies participating in
the merger. The members should be given sufficient information to enable them to
gain an accurate understanding of the key financial features of their businesses. The
information will include a balance sheet, recent results and certain financial ratios; for
this purpose it is necessarily rather more detailed than is required for the annual
Summary Financial Statement.

In addition, further information will be required

concerning accounting policies and other matters, as set out in paragraph 3.10.
3.7

The information should comprise consolidated accounts of each society and its
connected undertakings prepared at a common balance sheet date which should be no
more than 6 months before the date on which the Statement is approved by the
Authority, or the date on which the Statement is to be sent to the members if that is
expected to be significantly later. Information regarding results should relate to the
relevant period ending on the chosen balance sheet date. The figures may be derived
from audited or unaudited accounts. In either case, the source must be stated. If
unaudited figures are used, the Authority will require a “letter of comfort” from the
relevant society’s external auditors confirming that, in their opinion:
(a)

the figures have been correctly abstracted from the society’s records;

(b)

the financial information is not misleading in the context in which it appears;
and

(c)

in reviewing the data relating to the Statement, nothing has come to their
attention which would cast doubt on the directors’ statement (see paragraph
3.8) that there has been no material change affecting the information given.

3.8

Since the financial information will necessarily relate to a period ending somewhat
before the date of approval of the Schedule 16 Statement, the board is required to state
whether or not there have been any material changes to the financial position in the
interim. If the effect of a change cannot be quantified, it must be described so that the
members at least know that it has been identified and is relevant to their consideration
of the proposed merger. Failure to disclose such changes will be relevant to the
Authority’s subsequent consideration of the society’s application for confirmation of
the merger (see paragraphs 5.4, 5.12 and 5.13).
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3.9

Differences in accounting policies could result in some loss of comparability between
the financial information given for each society. Some adjustments to the figures
may, therefore, be necessary to give the members a proper understanding of the
societies’ relative financial positions. Any adjustments made should be explained by
way of a note. If there are no significant differences in accounting policies, then that
should be stated for the avoidance of doubt.

3.10

Notes to the financial position should also provide information on the following
matters:
(a)

the book amounts and market values of listed securities held as liquid assets;

(b)

the book amounts and current market values of land and buildings; with an
indication of the basis on which current market value has been determined;

(c)

any significant differences in policy or practice with regard to the depreciation
and estimated asset lives of tangible fixed assets;

(d)

pension arrangements of each society including, for funded schemes, details of
latest actuarial valuations;

(e)

summary information on the business of connected undertakings;

(f)

an estimate of the costs and benefits of the proposed merger.

Interests of Directors and Other Officers
3.11

Subparagraphs 1(4)(b) and (c) of Schedule 16 to the 1986 Act require the Statement to
disclose any interests of the directors in the merger and any compensation to be paid
to them or other officers. This information must be comprehensive and clear. It
should include the following:
(a)

the interests of the directors in the merger, including appointment of existing
directors to the main board or local board of the combined society, or to any
other position with that society, together with any significant resultant change
in present or expected future levels of fees or other emoluments and benefits in
kind;
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(b)

any compensation payable to directors or other officers for loss of office or
reduction in emoluments, and the basis on which it is calculated; if a global
sum is proposed to be given to a group of persons, the intended manner of
apportionment should be stated (see paragraph 2.12);

(c)

any payments to be made to directors or other officers arising from the merger,
whether provided for in contracts of employment or under covenant or some
arrangement giving rise to a reasonable expectation;

(d)

any proposed benefits to directors or other officers by way of fees for
professional services, stating the nature of the services to be provided and the
anticipated annual fee income; and

(e)

any other benefits to directors or other officers, or to any persons connected
with them, arising from, or as a consequence of, the merger.

3.12

If the directors or other officers have no material interest, either by way of change in
remuneration, as widely defined above, or by payment of compensation for loss of
office or in any other form, for example, a pension, this should be stated explicitly, for
the avoidance of doubt.
Bonus Payments to Members

3.13

Paragraph 1(4)(d) of Schedule 16 to the 1986 Act requires the Statement to specify the
bonus, if any, to be paid to members in consideration of the merger. The Authority’s
views on what may, or may not, be regarded as bonus are given in paragraph 2.11, and
the statutory requirements for approval of bonus payments are described in paragraph
4.4.

3.14

The method of calculation of a bonus should be explained in the Schedule 16
Statement; for example, x% of the lower of the share account balances held at the end
of the last financial year and those balances held on the effective date of merger
(giving precise dates and times for calculating the balances), and the estimated
maximum total amount payable to members.

The effect on the reserves of the

combined society should be shown by stating the estimated gross and net costs of the
bonus and the resulting reduction in the reserve/asset ratio (see also Annex A, items
A.3 and B.6).
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Other Matters
3.15

As is noted in paragraph 2.9, the Instrument of Transfer (or amalgamation agreement)
will normally make provision for a number of matters in addition to those concerning
the interests of directors and other officers and any bonus to be paid to the members.
Such matters must be explained in the Schedule 16 Statement, together with any other
matters of which the Authority may require particulars to be given (see paragraph
1(4)(f) of Schedule 16 to the 1986 Act).

They are discussed in the following

paragraphs.
3.16

Post-merger membership rights should be secured by the adoption of BSA Model
Rule 4(9) (Fifth Edition, November 1997) or a similar Rule to the same effect. The
purpose of the Rule is to ensure that members of a transferor society are not
disenfranchised. It provides that they are deemed to have been members of the
transferee society from the date when they became members of the transferor society.
Societies’ Rules, in conformity with the 1986 Act, must provide, inter alia, that a
member is entitled to vote on a resolution of the society if he was a member at the end
of the last financial year before the voting date and on the voting date. If, for
example, a transferee society has a financial year ending on 31 December, its AGM in
the following April and the effective date for a merger is in March, then the deemed
membership Rule will enfranchise those who were members of the transferor society
on or before 31 December. The existence, or absence, of this Rule must be recorded
in the Schedule 16 Statement in any case where it is likely to have any significant
effect on members’ rights.

3.17

Proposed changes to the terms and conditions of share and deposit accounts must
be fully and clearly explained in the Schedule 16 Statement.

In a transfer of

engagements, shares and deposits held with the transferor society will become held
with the transferee society. Such accounts will either be transferred into the nearest
equivalent account of the transferee society, become new products of the transferee
society, or continue on existing terms but be closed to new investors. It is most
helpful to tabulate the proposed integration of accounts in a schedule listing the
accounts of the transferor society opposite the accounts of the transferee society to
which they are to be transferred, together with the interest rates payable, or proposed
to be paid, on each account. A similar presentation will be required to show the
proposed integration of accounts in an amalgamation. In preparing this the provisions
of Section 8 of the 1986 Act should be borne in mind.
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3.18

Proposed changes to the terms and conditions of mortgage accounts must be
explained (see paragraph 1(4)(e) of Schedule 16 to the 1986 Act). Alternatively, if no
changes are proposed to be made, the Schedule 16 Statement must include an
assurance to that effect, for the avoidance of doubt.

3.19

Terms and conditions of employment of staff, including any special bonus or other
benefits in connection with the merger, as provided by the Instrument of Transfer (or
amalgamation agreement), must be set out. In addition, the Authority will require the
Schedule 16 Statement to include an explanation of the Board’s intentions with regard
to the closure or integration of head office departments and branches, any reductions
in the number of staff employed and redundancies, insofar as these matters are not
provided for in the Instrument of Transfer (or amalgamation agreement).

3.20

Future pension arrangements for staff, directors and other officers, as provided by
the Instrument of Transfer (or amalgamation agreement), are to be set out.

3.21

Finally, the conditional and termination clauses of the Instrument of Transfer (or
amalgamation agreement) should be summarised.
Board Rationale and Statements

3.22

A board putting a merger proposal to its members has, in addition to its statutory duty
to provide a Schedule 16 Statement, a fiduciary duty to provide its members with
essential factual information and a fair assessment of the issues so that they can take
informed decisions on whether to approve the board’s proposals. The Authority,
therefore, expects that the Merger Document (see paragraph 3.4) will include an
explanation by or on behalf of the board of the reasons for the merger and the choice
of merger partner. This rationale should give a fair assessment of the advantages and
disadvantages of the merger and should be entirely consistent with the facts set out in
the Schedule 16 Statement.

In addition to explaining the rationale and its

consequences for the members, it should explain the effect on the staff’s terms and
conditions of employment and expectations for future employment prospects. The
planned timescale for integration of the businesses should also be explained.
3.23

The 1986 Act requires that members must be notified of written non-confidential
proposals to their society either to merge with another society or to be taken over by a
commercial company. Part II of Schedule 16 to the 1986 Act imposes a duty to send a
merger statement to members, advising them of a proposal to merge, and Part IA of
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Schedule 17 to the 1986 Act imposes a like duty to send a transfer proposal
notification, advising them of a proposed takeover. If a proposal of either kind has
been received, then notification of the prescribed particulars must be sent to every
member entitled to notice of a meeting, either separately or together with every notice
of the society’s annual general meeting, and (where such notification has not already
been given) must be included with every notice of the special meeting at which
Merger Resolutions are to be moved.
3.24

Where notification of takeover or other merger proposals accompanies the notice of a
meeting to consider Merger Resolutions, then
(a)

any merger statement must give notice of the fact that a written merger
proposal has been received unless notice has already been given to members,
or it was received 42 or less days before the meeting, with details of the
identity of the proposer, with or without particulars regarding the proposal. If
the proposer requests in writing that the proposal be treated as confidential,
disclosure is not required. The merger which the members are being asked to
vote upon need not be the subject of a merger statement.

(b)

any transfer proposal notification must give notice of the fact that a written
proposal has been received with details of the identity of the proposer, with or
without particulars regarding the proposal. If the proposer requests in writing
that the proposal be treated as confidential, disclosure is not required.

An invitation to discuss a possible proposal probably would not constitute a proposal
within either Schedule.
Provision of merger or transfer proposal statements is a statutory requirement.
Provided they accompany the notice of meeting, they may be included in a Schedule
16 Statement, or alternatively may more conveniently be included as one or more
discrete paragraphs within the board’s rationale explaining its choice of merger
partner.
3.25

The rationale itself is not a statutory requirement, and is not subject to approval by the
Authority. However, the Authority will take account of the information it provides
when considering whether to confirm the merger (see section 5, particularly
paragraphs 5.9 and 5.12). Societies will, therefore, find it helpful to consult the
Authority’s staff about the drafting and content of the rationale.
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3.26

The whole Merger Document should be covered by a responsibility statement by the
directors of each society. This may be given along the following lines:
“The directors of ..... Building Society and the directors of ........ Building
Society accept responsibility for the information relating to their respective
societies which is contained in this document. To the best of the knowledge
and belief of the directors (who have taken all reasonable care to ensure that
such is the case) the information contained in this document is in accordance
with the facts and does not omit anything likely to affect the import of such
information”.

3.27

The Authority will require the Schedule 16 Statement to include a statement as to
whether or not the merger will conflict with any contractual obligations, including
agency agreements, of either society or their connected undertakings.
Application and the Authority’s Approval

3.28

A society’s formal application to the Authority for approval of a Schedule 16
Statement is likely to be the culmination of many weeks of discussion with the
Authority’s staff who will have reviewed and commented upon a draft or successive
drafts of the Statement, having had regard also to drafts of the Instrument of Transfer
(or amalgamation agreement) and the prudential information described in section 2.
Societies should also have cleared any proposed Rule changes or, in the case of an
amalgamation, the proposed Memorandum and Rules of the successor society, with
the Central Office. The probable sequence of events is described more fully in section
8. The case where the Authority has consented to a transferee society proceeding by
board resolution, and thereby exempting it from the requirement to put Merger
Resolutions, and sending a Schedule 16 Statement, to its members, is described in
paragraphs 4.41 and 4.42.

3.29

Schedule 16 Statements must be prepared to the same standards as apply to financial
statements and directors’ reports. An application to the Authority for approval of a
Schedule 16 Statement must be made in writing and should include a declaration
made on behalf of the board, that the Statement is complete and includes all material
information of which, in the opinion of the directors, the members should be aware.
That declaration should say whether or not there have been any other merger or
takeover proposals (confidential or otherwise see paragraph 3.23) and confirm that the
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information about them is correct. The application should be accompanied by the
following documents:
(a)

an authenticated copy of the executed amalgamation agreement or Instrument
of Transfer, as the case may be;

(b)

two authenticated copies of the final draft of the Merger Document (or
documents) in printer’s proof form, including the Schedule 16 Statement, the
board rationale, the notice of the general meeting and Merger Resolutions
(including, in the case of an amalgamation, the proposed Memorandum and
Rules of the successor society), any merger or transfer proposal statements as
mentioned in paragraphs 3.23 and 3.24, and the directors’ responsibility
statements;

(c)

any other documents, such as a covering letter for the Merger Document(s) and
proxy voting forms;

(d)

an assurance from the chairman of each society that the Schedule 16 Statement
is complete, accompanied by a compliance schedule listing the requirements of
the 1986 Act and of this chapter for a Schedule 16 Statement and indicating
where in the statement of that society that requirement has been met and
confirmation that all the interests of the directors and officers are included in
it.

(e)

an assurance by, or on behalf, of the board that the society’s systems for
verification of membership records are capable of providing the information
required to fulfil the relevant requirements of the 1986 Act and the Rules (see
paragraph 4.15);

(f)

a letter of comfort from the society’s external auditors as specified in
paragraph 3.7;

(g)

the appropriate fee as specified in the current Fees Rules;

(h)

confirmation that the final draft as submitted for approval does not differ from
that previously seen by the Authority or, where it does, indicating each change
that has been made.
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3.30

The Authority’s approval of the Schedule 16 Statement will be confirmed by returning
to the society one authenticated copy of the Statement with the Authority’s certificate
of approval signed by an authorised signatory for the Authority. There is no statutory
requirement for copies of Schedule 16 Statements to be placed on the public files of
societies but, because the documents are in the public domain, it is the Authority’s
practice to pass copies to the Central Office for filing. Were a public announcement
about the merger not to be made until after the Authority had approved the Schedule
16 Statement, the Authority would not pass a copy of the Statement to the Central
Office until after the announcement. The supporting documents listed above will not
be passed to the Central Office.
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4.

GENERAL MEETINGS AND RESOLUTIONS
This section describes the requirements of the 1986 Act concerning members’
entitlement to vote, the register of members and the sending of notices of
meetings. It also discusses general meeting arrangements, the resolutions and
majorities required and the counting of votes. Finally, it gives guidance on the
discretion which the Authority may exercise in these matters. The directors of
each society must satisfy themselves that they observe the general law on
meetings, the relevant provisions of the 1986 Act and their own Rules.
Resolutions and Voting Majorities

4.1

The 1986 Act provides that a merger must be approved by the requisite Merger
Resolutions (Sections 93(2)(c) and 94(2) and (5)(a)) as follows
(a)

a shareholding members’ resolution (see definition in paragraph 27A of
Schedule 2 to the 1986 Act) passed on a poll by a majority of at least 75% of
shareholders qualified to vote and voting; and

(b)

a borrowing members’ resolution passed on a poll by a simple majority of
borrowing members qualified to vote and voting (see definition in paragraph
29(1) of Schedule 2 to the 1986 Act);

provided that, in each case, notice has been duly given that the resolution is to be
moved as a shareholding members’ resolution or a borrowing members’ resolution, as
the case may be. A member may vote either in person at the meeting or by appointing
a proxy (paragraphs 27A(b) and 29(1) of Schedule 2 to the 1986 Act do not provide
that the voting on these may be conducted by postal ballot).
4.2

In the case of a partial transfer of engagements, in addition to the approval of the
members as a whole by passage of the shareholding members’ resolution and
borrowing members’ resolution described above, the society must obtain the approval
of an “affected shareholders’ resolution”, which must be passed by the majority of the
affected shareholders eligible to vote; that is, those shareholders in respect of whose
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shares it is proposed that the engagements should be transferred (Section 94(3) and
(4)) of the 1986 Act. But note that the resolution must be passed by a majority of the
affected members eligible to vote, not just a simple majority of those who actually do
vote.
4.3

Section 96(1) of the 1986 Act provides that, where a society wishes to pay
compensation to directors or other officers for loss of office or diminution of
emoluments, such compensation must be approved by a special resolution of the
society’s members (see also paragraph 2.12), separate from the Merger Resolutions.
The special resolution must be passed by a majority of at least 75% of those qualified
to vote and voting. The Treasury has not made regulations under Section 96(2) of the
1986 Act to set limits below which compensation may be paid without the authority of
a special resolution. Therefore, in every case where compensation is proposed, the
members must vote on the proposal as a separate issue from whether they approve the
merger itself.

“Other officers” include, in addition to the Chief Executive and

Secretary, any persons who exercise managerial functions under the immediate
authority of a director or the Chief Executive of a society (Section 119 of the 1986 Act
defines “manager” and “officer”).
4.4

The members’ approval of bonus payments is required as part of the Merger
Resolutions (see Section 96(4) to (6)of the 1986 Act) and see paragraph 2.11 for the
Authority’s view of what may constitute a bonus). If the total gross cost of the
proposed bonus(es) (i.e. without any adjustment for prospective corporation tax
recovery) is within the prescribed limit, then approval for it need only be included in
each of the Merger Resolutions of the society whose funds are to be distributed. If it
exceeds that limit then it must be included in each of the Merger Resolutions of each
participating society. The prescribed limit was changed by the Building Societies
(Mergers) (Amendment) Regulations SI 1995/1874 amending S1 1987/2005 and now
is:
(a)

in either a full transfer of engagements or an amalgamation, 5% of the total
assets, as stated in the Schedule 16 Statement, of the society to whose
members the bonus is to be paid;

(b)

in a partial transfer of engagements, 5% of the share liabilities, as given in the
Schedule 16 Statement, to be transferred;
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or a sum equal to the society’s reserves after deducting its fixed assets
(apportioned pro rata in respect of 4.4(b)), whichever is the less.

The

Regulations should be consulted for the full detail of the calculations.
Entitlement to Vote
4.5

Paragraph 5 of Schedule 2 to the 1986 Act provides that no person may be a member
of a building society unless he or she is a shareholding member or a borrowing
member. A shareholding member is a person who holds a share in the society (that is,
an investment in a share account or PIBS). A borrowing member is a person who is
indebted to the society in respect of a loan fully secured on land. However, the Rules
may provide that borrowing membership is conferred by a loan substantially secured
on land, or shall cease if the loan is foreclosed or the land is taken into possession by
the society. A minor (that is a person under 18 years of age) may be a member, but
may not vote on any resolution.

4.6

The mandatory provisions of Schedule 2 to the 1986 Act concerning a member’s
entitlement to vote on a resolution, which must be reflected in societies’ Rules, are
that the member must be a member on the voting date, must have been a member at
the end of the last financial year before the voting date (paragraph 23(1) of Schedule
2) and must have attained the age of 18 years (paragraphs 5(3) and 34(2) of Schedule
2) on or before the date of the meeting. So far as borrowing members are concerned,
the member is not entitled to vote in that capacity if his indebtedness to the society at
any relevant date is less than £100 (paragraphs 29(2) and 36 of Schedule 2).

4.7

However, Schedule 2 specifies the following further provisions, some, none or all of
which may be included in a society’s Rules with respect to the entitlement of
shareholding members to vote on any resolution; a person must (see Schedule 2
paragraphs 23(3) to (5) and 36):
(a)

have a qualifying shareholding (which must not be set higher than £100), in
one or more share accounts or PIBS, on the “qualifying shareholding date”;

(b)

hold shares on the voting date; and

(c)

have held shares continuously between those two dates.
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4.8

The “qualifying shareholding date” is either the last day of the financial year
preceding the voting date or, if the voting date falls during that part of a financial year
which follows the conclusion of the society’s Annual General Meeting commenced in
that year, the first day of the period beginning 56 days before the date of the meeting.
Therefore, if a society’s Rules, following the BSA Model Rules (Fifth Edition),
include the provisions concerning shareholding and continuity of membership
described in paragraph 4.7, and if the voting date is later than the AGM in that
year, a person to be entitled to vote on a shareholding members’ resolution must:
(a)

have been a shareholding member on the last day of the previous financial
year;

(b)

have held shares to the value of at least £100 on the day 56 days before the
date of the meeting;

(c)

have held shares continuously from the 56th day through to the voting date;
and

(d)

hold shares on the voting date

But note that there is no requirement for continuity of shareholding between 4.8(a)
and (b). (In contrast, in the case of an ordinary or special resolution, membership at
4.8(a) may be satisfied by either borrowing or shareholding membership provided the
shareholding member satisfies the other conditions of 4.8(b) to (d) in order to vote in
his or her capacity as a shareholder.)

Note also that a person cannot meet a

requirement for “holding shares” on a given date, or during a given period, by relying
on his holding of a share account with an overdrawn balance; and a person cannot
meet a requirement for being a “member” on a given date (for example, at 4.8(a)) by
relying on his holding of such a share account.
4.9

The mandatory provisions of Schedule 2 to the 1986 Act concerning entitlement to
vote on a borrowing members’ resolution are, as noted above, that the member
must have been, and be, indebted to the society for at least £100 (whether on one or
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more accounts) at the end of the last financial year before the voting date, and on the
voting date, in respect of an advance fully secured (or, if the Rules permit,
substantially secured) on land (paragraphs 5(2), 23(1), 29(2) and 36 of Schedule 2)
and have attained the age of 18 years by the date of the meeting (paragraphs 5(3) and
34(2) of Schedule 2). But note that there is no dispensation in the 1986 Act for the
Rules to reduce the qualifying amount below £100, nor to provide for a continuity of
membership qualification.
4.10

Schedule 2 makes provision in respect of joint shareholders (paragraph 7) and joint
borrowers (paragraph 8). The only person entitled to exercise the right to vote on
behalf of the joint shareholders or joint borrowers is the one who is named first in the
records of the society, described respectively as the “representative joint
(share)holder” or the “representative joint borrower”.

4.11

A member may vote once only on any resolution, irrespective of the number of
accounts he or she may hold. The amount of the balance(s) held on an account(s) is
not material, except to qualify to vote (see paragraphs 4.7 and 4.8). Thus, a member
with several share accounts and/or several mortgage accounts, whether as sole and/or
representative joint shareholder or representative joint borrower, may vote once only
on any resolution. When the membership votes as a whole on an ordinary or a special
resolution, each member may vote only once, whether he or she is a shareholding or a
borrowing member or both. Where shareholding members and borrowing members
vote separately, as on the Merger Resolutions, members entitled to vote may vote only
once, if a shareholding member, on the shareholding members’ resolution and once, if
a borrowing member, on the borrowing members’ resolution. A person entitled to
vote both as a shareholding member and as a borrowing member may, of course, vote
once on each resolution.

4.12

The “voting date” is defined by paragraph 23(6) of Schedule 2 as, for this purpose,
either:
(a)

for members who appoint a proxy, the last date specified by the society for the
receipt of proxy voting forms, which may not be more than 7 days before the
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date of the meeting (paragraph 24(6) of Schedule 2). A proxy vote remains
valid if the member ceases to be a member after the proxy voting date but
before the date of the meeting (paragraph 24(2) of Schedule 2); or
(b)
4.13

for all other members, the date of the meeting.

The guidance given in the foregoing paragraphs of this section is intended to give a
general description of the provisions of the 1986 Act and of the Rules suggested by
the BSA Model Rules. Societies should satisfy themselves that they observe the
specific provisions of the 1986 Act and of their own Rules.
Register of Members

4.14

Every society is required to maintain a register of the names and addresses of its
members and whether each member is a shareholding member or a borrowing member
or both (paragraph 13 of Schedule 2 to the 1986 Act). The register should, so far as
possible, be “de-duplicated”; that is, multiple account holders should be identified and
their names recorded once only in the register. A society’s systems must also be
capable of recognising those members who are eligible to vote by, for example,
aggregating share account balances of multiple account holders to check that they
have the requisite qualifying shareholding, by checking members’ continuity of
shareholding (if and where applicable), and by identifying minors including
(separately) those who will shortly attain their majority (see paragraphs 4.6 and 4.9).
Other situations requiring careful consideration are, for example, in relation to powers
of attorney, personal representatives, and death of the representative joint holder or
borrower. This information is required to ensure that the notice of the meeting is sent
to all the members entitled to receive it and so that the scrutineers have adequate
systems to validate the votes cast on the Merger Resolutions (see also paragraph 4.20).

4.15

It will be necessary for the directors of a society contemplating a merger to satisfy
themselves, in consultation with their external auditors, that the society’s systems are
capable of delivering the information described above. The Authority will require an
assurance on this point when the society applies for approval of the Schedule 16
Statement (see paragraph 3.29(e)). One of the criteria which the Authority has to
consider at the confirmation stage is whether some relevant requirement of the 1986
Act or the Rules was not fulfilled (see paragraphs 5.15 to 5.19).
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4.16

The problem of avoiding duplication in the register of members is significant for most
societies of any size. It has been aggravated by the proliferation of types of account
over the last decade or so. Societies generally now seek to establish, when new
accounts are opened, whether or not the applicant is an existing member and, if so,
which accounts are relevant to voting and other membership rights. The task of
identifying multiple account holders is complicated by confidentiality requirements.
For example, if two accounts are held by a Mr A Smith and a Dr A Smith, both at the
same address, the society cannot know (in the absence of other information such as
date of birth) whether the two accounts belong to the same person, one opened before
and one after he qualified, or by the doctor and his son. A letter of enquiry to one
asking about both accounts would risk breaching customer confidentiality. If it is the
same person, there is a risk that he will be given the opportunity to vote twice or, if
neither account holds more than £100 but they aggregate above that qualifying
amount, be denied a vote to which he is entitled.

4.17

Where a society identifies a number of accounts which appear to be held by a single
member, but it cannot be sure, then it must send separate meeting notices in respect of
each account. However, its systems should identify the possible multiple holding so
that, if more than one vote is received in respect of that group of accounts, the
scrutineers are alerted to the possibility, and can check the proxy forms for evidence
of invalid duplicate votes.

The voter’s declaration suggested by the BSA, in

conformity with paragraph 34 of Schedule 2 to the 1986 Act, provides some
protection against votes being cast by minors, and attempts the same for duplicate
votes (see Enclosure 2 to BSA Circular 5177). It is, however, the duty of each society
to make sure that its register of members is reliable.
General Meeting Arrangements
4.18

Paragraphs 4.19 to 4.34 consider the requirements for sending notices of meetings and
Schedule 16 Statements to members, and the conduct of meetings at which Merger
Resolutions are to be moved. It is for societies to satisfy themselves that they comply
with the relevant requirements of the 1986 Act, their Rules and the general law on
meetings.
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Notice of Meeting
4.19

The statutory requirements concerning notices are in paragraph 22 of Schedule 2 to
the 1986 Act. Notice of the meeting must be given to each shareholding and
borrowing member of the society who would be eligible to vote at the meeting if the
meeting were held on the date of the notice (a single date for all notices irrespective of
when they are despatched). In addition, notice must also be given to any person who
will attain the age of 18 years after the date of the notice but on or before the date of
the meeting, and to every person who becomes a shareholding or borrowing member
of the society after the date of the notice but before the final date for receipt of proxy
voting forms, and who would, in either case, be eligible to vote at the meeting if he
remained a member until then. (In practice, this may mean sending out a notice to
every such person, even if they will, in fact, not be entitled to vote). The Schedule 16
Statement must be sent in or with the notices (paragraph 1(2) of Schedule 16 to the
1986 Act). Accidental omission to give notice of a meeting to any person entitled to
receive it does not invalidate the proceedings at the meeting. However, “accidental
omission” does not include a systemic failure to send notices (e.g. omitting to send
notices to new members, or omission of a group or class of members from the mailing
list arising from a fault in a computer programme), nor all cases of error by
management - see also paragraph 4.39.

4.20

The 1986 Act also provides, in paragraph 21 of Schedule 2, for the length of notice to
be given to members. The period of notice given must be not less than 21 days or
such longer period as the society’s Rules prescribe.

The precise procedures for

sending notices, the way in which the days are to be counted, and presumed receipt of
notices duly sent, will normally be set out in the Rules. Particular points to note are:
(a)

the 21 days’ notice expires with the closing date for the receipt of proxy voting
forms, not the date of the meeting;

(b)

if reliance is to be placed on a provision in the Rules that notices can be
deemed to be served 24 hours after posting, then first class post or equivalent
means of delivery should be used, but it is advisable to allow a margin of at
least an extra day or two, or more if second class post is used;

(c)

if a society contracts with a commercial mailing firm, it must ensure that the
firm is comprehensively instructed about the society’s despatch and delivery
requirements, and the society should carry out spot checks to satisfy itself that
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its instructions are being properly carried out. A failure by the contractor may
invalidate the meeting, even if the society itself has used its best endeavours to
police the operation.
4.21

The Schedule 16 Statement is required, by paragraph 1(2) of that Schedule, to be sent
“in or with” the notice of the meeting to every member entitled to that notice. As is
suggested in paragraph 3.4, it may be expedient to include both in a comprehensive
Merger Document.

4.22

Notices and Statements need not be sent to any member in whose case the society has
reason to believe that communications sent to him at his registered address are
unlikely to be received by him (paragraph 14 of Schedule 2 to the 1986 Act).
However, a society is required instead to place notices of the meeting prominently in
every branch office, or to place advertisements in newspapers circulating in the areas
in which the society’s members live. Such notices or advertisements must be placed
at least 21 days before the date of the meeting, and must state where members can
obtain copies of the Schedule 16 Statement, the Merger Resolutions and proxy voting
forms (Schedule 2, paragraph 35(4)).

4.23

It should be noted, however, that a member’s “registered address” may not be the
address shown in the society’s register of members but a different address to which
the member has requested that communications from the society be sent (Schedule 2,
paragraph 13(4)).
Conduct of the Meeting

4.24

The meeting should be held at a time and place considered by the board to be most
convenient for the generality of the society’s members. This may well not be the same
as the traditional time and place for the annual general meeting. In deciding on this,
the board should take account of the geographical location of their members. For
example, for a society with a majority of its members living in a compact geographical
region there must be a strong presumption in favour of an evening meeting.
Consideration should be given to the possibility of a larger attendance than usual at a
meeting to consider a merger.

4.25

Subject to the society’s Rules, its chairman will normally chair the meeting. His
function as chairman of the meeting is to ensure that all views are presented and
properly discussed. He is unlikely to be able to fulfil that role if he acts also as chief
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advocate of a merger which is controversial among members. In such cases it might
be appropriate to give to another director the initial task of explaining the merger and
of responding to questions from members.
4.26

Merger Resolutions or the other resolutions mentioned in paragraphs 4.1 to 4.3,
cannot be amended at the meeting except in a way which does not change their
substance at all. This is because an amendment to such a resolution has to be subject
to the same procedure and period of notice to members as the resolution itself. If a
board decides, after due notice of such a resolution has been sent to the members, that
the resolution should be amended, then it will be necessary to submit the amended
resolution, with due notice, to a general meeting at a later date, unless of course there
is still time to fulfil the notice requirements.
Conduct of the Voting

4.27

The conduct of the voting must not only be fair but also be seen to be fair, otherwise
the result may be called into question. So it is highly desirable that the votes are
counted by independent scrutineers. The board may ask the scrutineers, in advance of
the meeting, for a running tally of the number of votes being cast if it thinks it might
properly encourage more members to vote if the response is low. However, to ask the
scrutineers how the votes are being cast, before the time comes at the meeting to
instruct proxies, carries the risk of accusations, however unfounded they may be, and
possible challenge at the confirmation stage, that the board suppressed proxy votes
against the resolutions, or unduly influenced members to vote in favour. A board
which asks the scrutineers for a running tally of votes, and which circulates its
members with further exhortations to vote, must be prepared to argue its case in the
face of such accusations at the confirmation hearing. Any circular to members sent
after the Merger Document must, therefore, be very carefully considered.

4.28

Experience has demonstrated the need for societies to take the greatest care to ensure
that they comply strictly with the statutory procedural requirements and their own
Rules on meetings and resolutions. The chairman of the meeting should ensure that
he or she is well briefed and aware of the Rules and the general law relating to
procedural resolutions, such as resolutions to adjourn the meeting. The Authority will
require a confirmatory report from the scrutineers on the validity of the voting
procedures when the society applies for confirmation (see paragraph 4.38).
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4.29

The procedures for the conduct of proxy voting will normally be provided for in the
society’s Rules, in conformity with paragraphs 24 and 34 of Schedule 2 to the 1986
Act which requires that every proxy form sent by a society to its members must enable
the member to direct the proxy how to vote (Schedule 2 paragraph 24(4A)). To
minimise the risk of the society’s proxy voting procedures being misunderstood, the
Authority recommends that the proxy form should include:
(a)

adequate space to insert the name of a proxy other than the chairman of the
meeting, and a statement (which must also appear in the notice of the meeting)
that the proxy appointed need not be a member of the society (a reminder that
the voting member’s own name should not be inserted might avoid a common
problem);

(b)

provision to instruct the proxy to vote either in favour of the resolution, or
against it;

(c)

an explicit statement that if the member does not instruct the proxy to vote for
or against the resolution, then the proxy will cast the vote, or abstain, as he or
she thinks fit;

(d)

the declaration in accordance with paragraph 34 of Schedule 2;

(e)

full recital of the text of the shareholding members’ resolution or borrowing
members’ resolution or, if this is not practicable (e.g. because of space
restrictions), a clear indication that the full text may be found in the notice of
the meeting;

(f)

instructions as to the return of the completed proxy forms, including the last
date for receipt by the society or by the scrutineers. A pre-addressed and prepaid envelope or other sealed means of return should be provided.

4.30

The 1986 Act does not require societies to send proxy voting forms to members with
notices of meetings (except where directors are to be elected).

However, the

Authority believes that, on a matter as important as a merger, societies would be well
advised to send a proxy voting form to members with the notice of meeting. This will
avoid any suggestion that members were discouraged from voting, that obstacles were
put in their way, or that the society wished (for whatever reason) to be able to identify
those who had requested proxy voting forms. If a society decides, nevertheless, not to
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send proxy forms to members entitled to vote, then it should make clear to the
members that proxy voting forms can be obtained on demand from its branches and/or
by application to a central point.
4.31

The arrangements for the collection of the proxy forms should be such as to secure
confidentiality and to avoid the risk of loss, whether accidental or deliberate. The
procedures may provide for return of proxy forms to the scrutineers either directly (if
permitted by the society’s Rules) or to the society’s offices. Where proxy forms are
returned to the society’s offices, the Authority recommends that the procedures should
incorporate the following features:
(a)

the proxy form should be enveloped or otherwise sealed so that the members’
voting instructions are concealed;

(b)

the envelope provided should be clearly marked so that the society can readily
identify and separate it from other mail without the envelope being opened;

(c)

staff responsible for receiving and sorting mail should be given specific
instructions about the handling of proxy forms and the overriding importance
of security;

(d)

secure storage of proxy forms should be provided up to the point at which they
are handed over to the scrutineers;

(e)

equivalent handling and security procedures should be applied to proxy forms
handed in at branches.

4.32

The Authority suggests that proxy voting forms for shareholders and borrowers should
be easily distinguishable, perhaps by colour coding, both as an aid to members who
may be entitled to vote in each capacity, and as an aid to the scrutineers counting the
votes.

4.33

Members may, after submitting a proxy vote, choose to attend the meeting and vote in
person. There must, therefore, be satisfactory systems in place at the meeting to
identify and cancel any proxy votes they may have returned.
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Postal Ballots
4.34

Paragraph 33 of Schedule 2 to the 1986 Act specifically excludes shareholding
members’ resolutions and borrowing members’ resolutions from its permission for the
Rules to provide for voting by postal ballot. This is reinforced in the definition of
these resolutions in paragraphs 27A and 29 of Schedule 2. Although other resolutions
associated with the merger process might be capable of being approved by postal
ballot, in practice voting on all resolutions related to the merger will be by members
voting in person or by proxy at a general meeting.
Scrutineers’ Report

4.35

The scrutineers are responsible for checking the validity of votes cast in person and by
proxy. Given the need to ensure that the vote represents the views of the members,
the scrutineers should be independent of the society and should not have a direct
interest in the result of the voting. It will usually be appropriate to appoint the
society’s auditors, and it is desirable that they should be appointed not just for the
arithmetical count of votes but also to supervise the voting process as a whole so that
they are in a position to confirm, after the vote, that all the requirements of the 1986
Act and the society’s Rules have been complied with. This would include:
(a)

determining and validating member mailing lists for notices of meetings and
Schedule 16 Statements;

(b)

despatch procedures;

(c)

timing of notices and despatch of documents;

(d)

form and content of proxy voting forms;

(e)

receipt and custody of completed proxy voting forms;

(f)

validation of completed proxy voting forms to establish that members are
qualified to vote and that forms are properly completed;

(g)

identification and validation of members attending and voting at the general
meeting;
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(h)

voting procedures at the meeting including casting of proxy votes, count of
votes cast in person and aggregation of proxy and personal votes.

4.36

To fulfil the duties outlined above, it is suggested that the scrutineers would need to:
(a)

examine the systems and procedures to be employed by the society, before
they are implemented, to ensure that they are satisfactory;

(b)

carry out such checks and tests as they consider necessary during the operation
of the procedures as will enable them to be satisfied that the specified
procedures are being carried out in practice;

(c)

provide that where validation functions are carried out by the society’s staff
this is done under the direction and supervision of the scrutineers;

(d)

direct and supervise the count of the votes cast both by proxy and personally at
the meeting.

4.37

Validation checks during the counting of votes may be expected to include the
following:
(a)

only proxy forms which comply with the 1986 Act and the society’s Rules
have been used;

(b)

the member is eligible to vote under the 1986 Act and under the society's
Rules (a proxy vote may still be valid even though the member ceases to be a
member after the closing date for receipt of proxies - see paragraph 4.12 (b));

(c)

only one proxy form per member eligible to vote is included in the count
(separate forms may be sent to and returned by a person eligible to vote on
both a shareholding members’ resolution and a borrowing members’
resolution);

(d)

minors are excluded or that there is an explicit confirmation by each member
voting by proxy that he is aged 18 or over;

(e)

the proxy form is completed and signed and is otherwise valid (where a proxy
voting form lacks a signature but is otherwise valid, it is usual, if time permits,
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for the scrutineers to return the form to the member for signature and return in
a pre-paid envelope).
4.38

The scrutineers’ initial report will be made to the society at the meeting (which may
be adjourned for this purpose). The Authority will require, in support of a society’s
application for confirmation under Sections 93(2)(d), 94(7)(a) and 95(3), a report from
the scrutineers on the result of the vote (distinguishing between votes cast in person
and by proxy), the total number of members eligible to vote (and the proportion of that
number that the votes cast represent), and also confirmation that, in the opinion of the
scrutineers the arrangements for the conduct of voting were such as to ensure that:
(a)

notices of the meeting and Schedule 16 Statements were sent to all those
entitled to receive them, in accordance with the 1986 Act and the Rules of the
society having regard, among other things, to the matters referred to in this
chapter;

(b)

the periods of notice given complied with the requirements of the 1986 Act
and of the society’s Rules, taking into consideration established conventions
for the counting of days;

(c)

there were satisfactory procedures to ensure confidentiality of proxy voting
forms and to minimise the risk of loss or unauthorised access;

(d)

there were satisfactory procedures to ensure that the count of votes cast
personally at the meeting included only votes cast by members eligible to vote
and who had not mandated, or had withdrawn, a proxy vote.

4.39

In relation to the notice of the meeting, the scrutineers’ report may properly have
regard to the provision of paragraph 22(3) of Schedule 2 to the 1986 Act that
“accidental omission to give notice of a meeting to, or non-receipt of notice of a
meeting by, any person entitled to receive notice of the meeting shall not invalidate
the proceedings at that meeting”. It should be noted, however, that there is authority
to the effect that “accidental” and “non-receipt” would not cover all cases of “error”
on the part of the society, for example an erroneous decision of management not to
send notices to particular persons or groups of persons.

4.40

The Authority would find it helpful if the scrutineers’ report would also comment
upon any procedural difficulties encountered and give an analysis of the reasons why
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votes were found to be invalid, if the numbers of invalid votes appear to be significant
(see also paragraph 5.14).
The Authority’s Discretion
4.41

The Authority has power under Section 94(5)(b) of the 1986 Act to exempt the
transferee society in a transfer of engagements from the duty to call a meeting and put
a Schedule 16 Statement and Merger Resolutions to its members, but to proceed
instead by board resolution (see paragraph 1(1) of Schedule 16 to the 1986 Act).
Before it exercises this discretion the Authority will wish to review the prudential
information described in section 2 and, in particular, will wish to be satisfied that the
merger will not affect the interests of the members of the transferee society to any
significant extent. The Authority will also wish to know whether the merger will
mean a change of policy by the society, for example by a significant move into a new
geographical area or into a new business activity. Unless it is persuaded otherwise in
the circumstances of any particular case, the Authority will not normally grant this
exemption unless the total assets of the transferee society are substantially larger than
the total assets of the transferor society, and a total asset ratio of 5:1 will be used by
the Authority as a broad first measure of relative significance.

The general

presumption will be that a society, being a mutual institution, should consult its
members over an issue as important as a merger unless there are compelling
arguments to the contrary.
4.42

However, if the transferor society proposes to pay bonuses in excess of the prescribed
limit (see paragraph 4.4) then, notwithstanding that the Authority has granted an
exemption, the transferee society must seek the approval of its members of a
resolution on the terms of the merger (Section 96(4)(b) of the 1986 Act). Similarly, if
the transferee society has to change its Rules to avoid disenfranchising members of
the transferor society (see paragraph 3.16) it must do so by special resolution. It
would be wrong to invite the members to approve a Rule change which was a
consequence of a merger without inviting them to approve the merger itself.
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5.

CONFIRMATION
No merger can take effect until it has been confirmed by the Authority. This
section describes the form of application and public notice required and explains
the Authority’s view of how the statutory Confirmation Criteria should be
interpreted. Finally, it gives guidance on the procedure customarily followed by
the Authority when considering confirmation applications and hearing
representations.
Application

5.1

Section 93(2)(d) of the 1986 Act, on amalgamations, and Section 94(7)(a), on
transfers of engagements, together with paragraph 7 of Schedule 16, provide that
when the necessary Merger Resolutions have been passed the societies concerned
must apply to the Authority for confirmation of the merger in such manner as the
Authority may direct. The societies are also required, by paragraph 8 of Schedule 16,
to publish notices of their applications in one or more of the London, Edinburgh and
Belfast Gazettes as the Authority directs, and if it so directs, in one or more
newspapers. The choice of official Gazettes and national or local newspapers will, of
course, have regard to the area in which the societies’ members live.

5.2

The parties in an amalgamation should make a joint application for confirmation to
the Authority, while the parties to a transfer of engagements should make separate
applications for confirmation of the transfer. These applications should specify the
date on which the merger is intended to take effect and should be accompanied by two
authenticated copies of the Instrument of Transfer, or the amalgamation agreement,
and of the Merger Document or separate Schedule 16 Statement. In addition, in the
case of an amalgamation, three signed copies of the Memorandum and Rules of the
successor to the amalgamating societies should be sent to the Central Office. The
scrutineers’ report described in paragraphs 4.38 to 4.40, and a certified copy of the
minutes of the general meeting at which the Merger Resolutions were moved, must be
enclosed with each application.

5.3

A pro forma public notice of application, and pro forma letters of application are set
out in Annex B.
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The Confirmation Criteria
Statutory Provisions
5.4

Section 95(3) and (4) of the 1986 Act provides that the Authority must confirm an
amalgamation or transfer of engagements unless it considers that any one or more of
the following Three Criteria apply:
(a)

some information material to the members’ decision about the merger was not
made available to all the members eligible to vote; or

(b)

the vote on any resolution approving the merger does not represent the views
of the members eligible to vote; or

(c)

some relevant requirement of the 1986 Act or of the Rules of any of the
societies was not fulfilled.

Section 95(5) then provides that the Authority shall not be precluded from confirming
a merger by virtue only of the non-fulfilment of some relevant requirement of the
1986 Act or the Rules (the Third Criterion in 5.4(c)) if it appears to the Authority that
the failure could not have been material to the members’ decision about the merger,
and the Authority gives a direction under that sub-section that the failure is to be
disregarded.
5.5

Where the Authority would be precluded from confirming a merger by reason of any
of the defects specified in the Three Criteria, Section 95(6) provides that it may direct
a society to remedy the defects. A direction under that sub-section may require a
society to call a further meeting; for example, to vote again in the light of a revised
Schedule 16 Statement containing material information previously omitted, or after
correction of defects in the systems for sending notices of meeting and Statements and
validation of votes. If the Authority is then satisfied, having considered evidence
furnished by the society, that the defects have been substantially remedied, it must
confirm the merger. If not, then confirmation must be refused.
Scope of the Authority’s Powers

5.6

The Authority’s powers in connection with applications for confirmation of a merger
are confined to considerations of whether, in the light of the facts, any of the Three
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Criteria apply. It is not for the Authority to consider, or make judgements about, the
merits of a proposed merger or the fairness of its terms; these matters are first for the
board of a society, and then for its members to decide. Once the members have
approved the merger and its terms, the Authority has no powers to require a society to
make any changes to those terms. The Authority’s discretionary powers are similarly
confined to the matters described in paragraphs 5.4 and 5.5.
5.7

The Authority has no general power to determine disputes between a society and its
members. Disputes concerning the services provided by societies in the ordinary
course of their business are generally a matter, in the first instance, for a society’s
internal complaints procedure. They may also fall within the jurisdiction of the
Financial Services Ombudsman. Disputes between a building society and a member
of the society, in his capacity as a member, in respect of any rights or obligations
arising from the Rules of the society or the provisions of the 1986 Act, fall within the
jurisdiction of the High Court or, in Scotland, the Court of Session (Section 85 of and
Schedule 14 to the 1986 Act). However, the Authority does have power, on the
written application of an eligible member, to direct that the member has the right to
obtain names and addresses from the society’s register of members. Before it gives
such a direction, the Authority is required to be satisfied that the member requires that
right for the purpose of communicating with members of the society on a subject
relating to its affairs, and must have regard to the interests of the members as a whole
and to all the other circumstances (Schedule 2, paragraph 15). A fee is payable by the
applicant. Chapter 1 on applications for access to the register of members explains
who is eligible to apply.
Purpose of Confirmation

5.8

The purpose of the confirmation process is to enable:
(a)

interested parties to make representations with regard to the Three Criteria;

(b)

the society to respond to those representations;

(c)

the Authority to make such enquiry as it considers necessary to reach informed
conclusions on the Three Criteria.

5.9

The Authority, in reaching its view on each of the Three Criteria, has to assess not
only the points made to it in representations, and the society’s responses, but also to
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make such further enquiries as it considers necessary. In deciding how far it should
pursue such enquiries, the Authority has to have regard to the role and effect of
confirmation, and to the mischief which it is intended to prevent. The Authority
considers that one role of confirmation is to provide a protection to members against
the provision to them by the society of information which is inadequate, obscure or
misleading, and against voting irregularities: in other words to ensure that the vote
represents the informed decision of the members. The Authority would hope that this
safeguard would work in the majority of cases by raising relevant issues early - by
causing the board of a society to take care not to put confirmation at risk on this
account - rather than by the Authority finding that it needed to withhold confirmation
at the last stage. In considering the First Criterion, the Authority will have regard to
the totality of the information provided to the members by the board of a society and
not exclusively to the Schedule 16 Statement.
5.10

The task of the Authority is accordingly:
(a)

to reach a considered view on each of the Three Criteria;

(b)

if that view is that none applies, to confirm;

(c)

if either of the First Two Criteria apply to direct the appropriate remedial
action, or to refuse confirmation;

(d)

if the Third Criterion applies, to consider whether it is appropriate to direct
that any failure be disregarded: if not, to direct the appropriate remedial action
or to refuse confirmation.

In considering the Three Criteria, the Authority may well have to look again at the
Schedule 16 Statement, or at issues which were considered in connection with
approving that Statement. In doing so, it has a duty to consider information and
arguments put to it by representers and by the society, which of their nature were not
available earlier, as well as those arising from its own further consideration of the
criteria. The Authority would clearly only change the view reached at the time of
approval of the Schedule 16 Statement if there were good reasons to do so. But it is
under a duty to examine the Statement and connected issues at the time of
confirmation in the light of any new information and arguments which become
available. Accordingly, the Authority cannot be bound at the confirmation stage to the
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view that was taken at the earlier stage as to whether further factual information
should be included in the Schedule 16 Statement or as to the accuracy of its contents.
5.11

The task of considering each of the Three Criteria is still necessary even if there are no
representations. Without such enquiry and consideration the confirmation process
would not properly be carried out. The Authority’s view of how the Three Criteria
should be interpreted and applied is given in the following paragraphs.
The First Criterion

5.12

This criterion requires the Authority to consider whether some material information
was not made available to the members. The Authority’s own view, in which it
concurs with the view developed by the Commission in its confirmation decisions,
can be summed up as follows:
(a)

the words “made available to all the members eligible to vote” mean that the
criterion is mainly, if not exclusively, directed to the information provided by a
society to the generality of its members;

(b)

the extent of “information .... not made available” can reasonably be
assessed by considering how far the totality of information made available
falls short of what might be expected to be put to its members by a financial
institution of standing and repute seeking to put sufficient information and a
fair and balanced assessment of it, and the board's conclusions, to the members
to enable them to take an informed decision;

(c)

the words “material to the members’ decision” require the Authority then to
focus on whether it is within the bounds of reasonable possibility that the
members’ decision would have been different, had any deficiency in
information been made good, i.e. whether it could have changed the decisions
on voting of sufficient members to lead to a different conclusion. If it is
within the bounds of reasonable possibility that the deficiency might have
changed the outcome, it is not for the Authority to determine whether it would
actually have done so - it should put the decision back to the members. This
test requires the Authority to take account both of the size of the vote and of
the size of the majority within it;
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(d)

the relevance of a particular piece of information to an investor and to a
borrower may well be different.

Accordingly, it is necessary to consider

materiality separately in relation to the shareholding members’ resolution and
the borrowing members’ resolution.
5.13

The Authority’s approach to determining whether this criterion is met will accordingly
be:
(a)

to review the material put to members, in the light of the members’
representations made and the society’s responses, but also taking points of its
own accord;

(b)

to consider, on the basis of that review, what information relevant to the
decision of shareholders, or of borrowers, or both, might reasonably have been
expected to be put to members by the board of a society of repute considering
its fiduciary duty, and the extent to which (if at all) the information actually
put falls short of that;

(c)

to consider separately in relation to the shareholding members’ resolution and
in relation to the borrowing members’ resolution, whether any deficiency so
identified was sufficient to amount to “information material to the members’
decision”.

The Second Criterion
5.14

This criterion requires the Authority to consider whether the votes on the Merger
Resolutions do not represent the views of the members. The main mischief to which
it appears to be directed is a merger approved by a small and unrepresentative vote.
However, a very low turnout, of itself, does not necessarily mean that the criterion
applies. It has to be considered in the context of the other criteria, and of any other
factors which may have affected the turnout: for example, whether all the members
entitled to vote were fully and clearly informed of the terms of the merger proposal
and its consequences; whether the members were afforded adequate facilities and
opportunity to cast their votes; and the scrutineers’ report on the conduct and counting
of votes, including the number of, and reasons for, invalid proxy votes.
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The Third Criterion
5.15

This criterion requires the Authority to consider whether the relevant requirements of
the 1986 Act and the Rules have been fulfilled.

The phrase “some relevant

requirement of this Act or the rules of the society” appears explicitly three times in
Section 95 of the 1986 Act:
(a)

sub-section (4)(c) in the specification of this criterion;

(b)

sub-section (5) which gives the Authority power to disregard certain nonfulfilments;

(c)

sub-section (10) which provides that a failure to meet such a relevant
requirement shall not invalidate a transfer of engagements, although such
failure by a society without a reasonable excuse is a criminal offence.

The interpretation of the phrase is also directly relevant to sub-section (6) - the power
of the Authority to give the society a direction to remedy defects specified in
paragraphs (a) to (c) of sub-section (4).
5.16

Sub-section (11) defines “relevant requirement”:
“In this section “relevant requirement”, with reference to this Act or the rules
of a society, means a requirement of section 93 or 94 or this section or of
Schedule 16 to this Act or of any rules prescribing the procedure to be
followed by the society in approving or effecting an amalgamation or transfer
of engagements”.
The Authority considers that this sub-section should be read naturally. The words
“prescribing the procedure to be followed by the society in approving or effecting” a
merger apply only to the Rules, in order to specify which of the Rules of the society
are “relevant requirements”. They do not apply as a matter of normal construction of
the sentence to the “applicable provisions of this Act”: nor is it necessary that they
should do so, since those provisions are specified in the sub-section.

5.17

The Authority recognises that the interpretation of “relevant requirement of the Act”,
which it considers stems from the natural construction of Section 95(11) of the 1986
Act and which is necessary to give effect to Parliament’s intentions for Section 95(6)
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and (10), does not quite fit Section 95(5). The test which the Authority has to apply in
the case of sub-section (5) to a non-fulfilment of a relevant requirement of the 1986
Act is:
“if it appears to the Authority that it could not have been material to the
members’ decision about the amalgamation or transfer”.
That test clearly is designed to relate to a failure to meet a procedural requirement or
to some other failure which might have an effect on the voting.
5.18

The wording of Section 95 of the 1986 Act is such that no construction of the phrase
is entirely free from difficulty. The Authority’s view is that the wording, and the
intentions of Parliament, are best met by following the natural construction of subsection (11), as a result applying a wide interpretation in sub-sections (4), (6) and (10),
but only considering that it is open to the Authority to make a direction under subsection (5) in relation to non-fulfilment of a procedural requirement or other failure to
which the test in that sub-section is apposite.

5.19

The Authority considers that the relevant requirements of the Rules are those which
prescribe the procedure to be followed that is, in particular, the Rules concerning
membership, special meetings, notice of meetings, procedure at meetings, entitlement
of members to vote on resolutions, appointment of proxies and joint shareholders and
borrowers.
Procedure

5.20

The procedure to be followed in the confirmation process is prescribed by Part III,
paragraphs 7 to 9, of Schedule 16 to the 1986 Act. Any interested party has the right
to make written representations, and/or to give notice of intention to make oral
representations to the Authority with respect to a society’s application for
confirmation. Written representations are to be copied to the participating societies,
which are to be afforded the opportunity to comment on them in writing or orally at
the hearing of their applications.
Representations

5.21

Persons making representations should state why they claim to be interested parties,
for example their category of membership of the society, and the ground or grounds
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for their representations by reference to the Three Criteria discussed above. Written
representations, or notice of a person’s intention to make oral representations, or both,
must be in writing. They must reach the Authority at the address, and by the date,
given in the Merger Document issued to members and subsequently published by
notice in the official Gazettes and newspapers as required by the 1986 Act. Persons
who make written representations and who subsequently decide also to make oral
representations must, nevertheless, give notice of that intention in writing to the
Authority by the same date.

Representations received out of time will not be

considered unless, exceptionally and at the sole discretion of the Authority, they
appear to the Authority to raise matters of substance relevant to the Three Criteria
which are not already under consideration.
5.22

Representations or notices to the Authority will fall into one of the following three
categories:

5.23

(a)

written representations only

(b)

written representations with notice of intention to make oral representations

(c)

notice of intention to make oral representations only.

The Authority will acknowledge the receipt of each representation or notice and will
send a copy of chapter 4 of this IPSB on confirmation procedures to each representer.
It will send copies of all written representations to the societies concerned and will
afford them an opportunity to comment on them.

5.24

Copies of the society’s comments on representations in category 5.22(b) will be sent
to those who made the representations so that they may concentrate their oral
representations on the points which they consider to remain at issue. Persons making
written representations who wish to see the society’s response must, therefore, give
notice of intention to make oral representations. The Authority will consider the
written representations in category 5.22(a) and the societies’ responses to them in
advance of the date set for hearing oral representations.

The society may,

exceptionally, apply to put to the Authority in confidence documents which the
society considers to be commercially sensitive: the Authority will decide on the merits
of each case whether, and on what terms, to accept them as being confidential.
Persons in category 5.22(c) will be asked to inform the Authority, in advance of the
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hearing, of the subject and general grounds of the representations they intend to make
and their responses will be copied to the society.
5.25

Interested parties may join together in making collective representations and they may
also appoint a person, either one of their number or another, to represent them at the
hearing. They should notify the Authority in advance if this is what they intend to do.
Conduct of the hearing

5.26

The Authority may appoint one or more persons to hear and decide applications on its
behalf. In the absence of notices of intention to make oral representations the
Authority would expect to decide the applications having regard to the written
representations, the societies’ responses and other information available to it, without
the need for an oral hearing.

5.27

The Authority will notify the societies and those making oral representations of the
time and place of the hearing. If there are a significant number of persons wishing to
make oral representations, then the hearing may extend beyond one day and may be
adjourned from time to time and from place to place. The Authority will try to advise
participants of the day when they may expect to make their representations and when
the societies’ representatives may be expected to respond.

5.28

The Authority expects that hearings will be in public. Members of the general public
and the press will be asked to wait outside at the outset of the hearing.

The

participants will then be asked if any of them has good reason to object to the
admission of the general public and the press (such as, for example, the need to refer
to personal financial affairs). The Authority may decide that parts of the hearing shall
be in private if that appears to it to be desirable. If there are no reasonable objections,
the general public and the press will then be admitted, within the limits of the space
available.
5.29

The procedure will be informal. While all participants will be invited to speak
concisely and to avoid repetition the Authority will be considerate towards those who
are not professionally represented. The individual or panel taking the hearing on
behalf of the Authority may question the participants as the hearing proceeds. The
sequence of events will be broadly as follows:
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(a)

any preliminary matters (such as the admission of the public or other
procedural questions) will be dealt with;

(b)

the person(s) appointed to hear the applications will introduce the proceedings;

(c)

the representatives of the societies will be invited to present their applications
for confirmation, including a description of the events at the meetings at which
the Merger Resolutions were put to the members, the statement of the voting
on the resolutions, as well as any other matters which they wish to introduce at
that stage;

(d)

the other participants will be invited to make their representations; where
appropriate the Authority would expect to call them in a list marshalled, so far
as possible, by subject matter;

(e)

the representatives of the societies (or of the relevant society) will be invited to
reply to, or comment on, the points made by the other participants;

(f)

the other participants will be invited to comment on the societies’ replies in so
far as those replies raise new issues.

5.30

The above procedure may be varied according to the circumstances at the hearing, and
is intended only as a guide to the probable order of events. The hearing may be
adjourned if the Authority considers that is necessary to enable facts to be checked or
additional information to be obtained.

The Authority’s decision
5.31

The Authority will not normally give an oral decision at the end of the hearing and
may be expected to reserve its decision to be issued later in writing, setting out its
reasons. Copies of the written decision will be sent to the participants and, on request,
to any other person. The decision may also be published, and the Authority usually
asks the Central Office to place copies on the public files of the participating societies.
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6.

TRANSFER OF ENGAGEMENTS UNDER DIRECTION
This section describes the Authority’s powers to direct a society to transfer all its
engagements to one or more other societies and/or to proceed by board
resolution, and the modified merger procedure consequently prescribed by the
1986 Act.

6.1

Section 42B of the 1986 Act provides that, if the Authority considers it expedient to
do so to protect the investments of shareholders or depositors, it may direct a society,
among other things, to transfer all its engagements to one or more other societies
within a specified period (subsection (1)(a)). In such a case, or where the Authority
would have directed a transfer of engagements, but for the fact that negotiations were
already under way, the Authority may also direct that the approval of the transfer of
engagements by the transferor society may be by board resolution rather than by
Merger Resolution. In these circumstances, because neither a Schedule 16 Statement
nor Merger Resolutions are required, the 1986 Act requires the society instead to send
to every member entitled to notice of a meeting a statement (referred to below as a
“Merger Notification Statement”) before it applies for confirmation of the transfer
of engagements, (paragraphs 3 and 4 of Schedule 8A to the 1986 Act). Finally, in
these circumstances, the First and Second Criteria concerning information made
available to, and the views of, the members (see section 5) are replaced by a single
criterion:
“the members or a proportion of them would be unreasonably prejudiced by
the transfer;” (paragraph 5 of Schedule 8A to the 1986 Act).

6.2

Where a society is proceeding under a Section 42B(3) direction by board resolution,
the Schedule 16 Statement is replaced by a Merger Notification Statement and a
general meeting of the society is not required.

The contents of the Merger

Notification Statement are prescribed by The Building Societies (Merger Notification
Statement) Regulations 1999 (SI1999/1215).
6.3

The Merger Notification Statement must have been approved by the Authority before
it is sent to the members, and must be sent within the specified time limit.

IPSB Constitutional Chapter 2 Merger Procedures
Page 57of 87

Applications for approval should, in general, follow the procedure described in
paragraph 3.28, and the final draft of the Merger Notification Statement should be
accompanied by the relevant documents listed in paragraph 3.29, but as appropriate to
the particular case and the less extensive information the statement is required to
contain.
6.4

Section 4 (General Meetings and Resolutions) does not apply, except that the directors
will need to be satisfied that the society’s register of members is correct to enable the
society to send Merger Notification Statements to those entitled to receive them.

6.5

When the board has resolved to transfer the society’s engagements and Merger
Notification Statements have been sent to its members, the society may apply to the
Authority for confirmation of the transfer of engagements, but using an adaptation
agreed with the Authority of the pro forma in Annex B1. The procedure described in
section 5 is to be followed, including the publication of notices in the official Gazettes
and newspapers and the form of application. However, the lapse of time between
each stage of the procedure may be modified according to the particular circumstances
of a case, and having regard to the need to protect the investments of shareholders or
depositors. While a scrutineer’s report will not be required, the Authority will require
a report from the society’s external auditors on the adequacy of the society’s systems
to fulfil the requirements of the 1986 Act and the Rules with regard to the sending of
Merger Notification Statements.

This is, of course, relevant to the Authority’s

consideration of the Third Criterion.
6.6

As is noted in paragraph 6.1, the First and Second Criteria are replaced, in those
circumstances, by a single criterion as to whether the members or a proportion of them
“would be unreasonably prejudiced by the transfer”. Whether this special criterion
applies will be a matter of judgement for the Authority to make in the light of any
representations made to it and its own enquiries in respect of the particular case. It
follows also that, in considering the Third Criterion, the Authority will take account of
the modified procedure.
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7.

REGISTRATION AND DISSOLUTION

7.1

When the Authority has confirmed a merger (whether voluntary or under direction) it
will notify the Central Office and the societies concerned.

7.2

In the case of an amalgamation, the Central Office is required to be satisfied as
regards the proposed Rules, Memorandum and name of the successor society. The
amalgamating societies are, therefore, advised to clear drafts of the proposed Rules
and Memorandum with the Central Office at an early stage (see paragraph 3.28).
When they apply to the Authority for confirmation under Section 93(2) of the 1986
Act, the amalgamating societies must also send three signed copies of the Rules and
Memorandum to the Central Office (Section 93(2)(d)).

If the Central Office is

satisfied on these matters it will, upon confirmation, register the successor society and
issue to it a certificate of incorporation specifying the date (the specified date) from
which the incorporation takes effect, and will return to it one copy each of the Rules
and Memorandum together with a certificate of registration. Copies are placed on the
public file of the successor society.
7.3

On the specified date of the amalgamation, all the property, rights and liabilities of the
amalgamating societies are transferred to the successor society, the successor is given
such permission under Part IV of the Act as the Authority considers appropriate, and
the amalgamated societies are dissolved and their registrations cancelled (Section 93,
sub-sections (4), (5) and (6) and Section 103(1) of the 1986 Act). In deciding on the
appropriate terms of the permission for the successor society, the Authority will have
regard to the terms of the permissions of the amalgamating societies, including any
limitations or requirements. It will also have regard to the business plan for the
successor society.

7.4

In the case of a transfer of engagements, the Central Office will register a copy of
the Instrument of Transfer of Engagements and issue a registration certificate to the
transferee society. A copy of the Instrument of Transfer and the registration certificate
are placed on the public file of the transferee society. On the date specified in the
registration certificate, the property, rights and liabilities of the transferor society are
transferred to the transferee society, by virtue of Section 94(8) of the 1986 Act, the
transferor society’s authorisation is revoked by the Authority, and the society itself is
dissolved (Section 94(10)).

The transferor society’s registration is subsequently

cancelled by the Central Office under Section 103(1).
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8

TIMETABLE

8.1

The time taken to complete a merger will vary from case to case. As a general rule of
thumb, it is unlikely that a merger can proceed from board decision through approval
of the Schedule 16 Statement, general meeting and confirmation hearing, to the
effective date, in less than 6 months.

It is essential to the good and orderly

management of a merger that the societies concerned meet with the Authority’s staff
as soon as their boards have resolved to seek a merger, and agree upon a provisional
timetable. This can then be fixed by the time the Schedule 16 Statement is approved.
The members can then be notified, as they must be, of the date provisionally set for
the confirmation hearing and of the proposed date of completion of the merger in the
Merger Document.
8.2

The likely sequence of events is as follows:
Stage 1

Informal consultations with the Authority’s supervisory staff on both
substance and timing of the proposed merger.

Stage 2

Submission to the Authority of:
(a)

prudential information: this should be available to the Authority
for discussion with the society well before the Schedule 16
Statement is submitted for approval;

(b)

written details of the proposed terms of the merger: it will be
helpful for both the societies and the Authority to be clear about
these matters as soon as possible after Stage 1 and well before
Stage 3 is reached.

Submission to the Central Office, in the case of an amalgamation, of
preliminary draft Rules and Memorandum, noting any unresolved
issues.
Stage 3

Submission to the Authority and, in respect of (b) below, to the Central
Office in draft of the following:
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(a)

the Instrument of Transfer or amalgamation agreement
embodying the merger terms provisionally agreed by the
respective boards of directors;

(b)

in the case of an amalgamation, the proposed Rules and
Memorandum of the successor society;

(c)

the Merger Document, including the Schedule 16 Statement,
unless consent to proceed by way of board resolution is being
sought in respect of the transferee society, together with the
explanations of change, comparability and commitments
referred to in paragraphs 3.8 to 3.10 and 3.27;

(d)

notice of the meeting at which the Merger Resolutions are to be
moved, which may form part of (c) above;

(e)

the proxy voting forms to be used.

After examination of these drafts, the Authority or, as the case may be,
Central Office staff will return them with any comments and, if
necessary, will discuss them with the societies and their advisers. Any
clearance by the Authority at this stage is provisional, and the
Authority may seek further modification of the documents in the light
of later information. Similarly, any clearance given by the Central
Office is subject to review of the proofs submitted at stage 4.
If the transferee society is applying for consent to proceed by way of
board resolution, formal application to do so (with supporting
justification) should be made to the Authority at this stage.
Stage 4

Submission of printers’ proofs of the above draft documents.

Stage 5

Informal clearance of near-final proofs (particularly of the Schedule 16
Statement(s)) by the Authority.
Informal clearance of proof copies of Rules and Memorandum by the
Central Office, in the case of an amalgamation.
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Stage 6

Formal submission of the Schedule 16 Statement(s) for approval by the
Authority. The covering letter should include a declaration on behalf
of the board of the society either:
(a)

that there has been no material change in the financial position
of the society since the date of the information provided in the
Schedule 16 Statement; or

(b)

that there has been such a change and that it is fairly reflected in
the wording of the statement.

This submission should be accompanied by:
(c)

a certified copy of the Instrument of Transfer or amalgamation
agreement as executed;

(d)

two copies of the final printers’ proof of the Schedule 16
Statement signed by the Secretaries of each society;

(e)

a final printers’ proof of the complete Merger Document to be
sent to members, together with any covering letter and other
documents to be sent with it, including proxy voting forms;

(f)

an assurance from the chairman of each society that the
Schedule 16 Statement is complete and that all material
interests of directors and officers are disclosed in it;

(g)

an assurance by or on behalf of the board on systems.

(h)

letter of comfort from the society’s external auditors when
required (see paragraph 3.7);

(i)

confirmation that drafts submitted for approval are identical to
those seen at stage 5;

(j)

the fee payable by each society to the Authority.
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NB

Schedule 16 Statements should not be printed for distribution to members until
after Stage 7.

Stage 7

Approval by the Authority of the Schedule 16 Statement, or the
Authority’s consent to proceed by board resolution.

Approval or

consent will be given by letter and one proof copy of the Schedule 16
Statement, with the certificate of approval signed on behalf of the
Authority, will be returned to the society.
Stage 8

Printing and circulation of documents to members in time to be
received by them at least 21 days before the voting date for the meeting
at which the Merger Resolutions are to be moved (see paragraphs 4.12,
4.19 and 4.20).

Stage 9

The meetings at which the Merger Resolutions are moved.

Stage 10

If the Merger Resolutions have been passed, application to the
Authority for confirmation and publication of notices of that
application in the London and Edinburgh or Belfast Gazettes, and in
other newspapers (as the Authority directs). The application must
notify the Authority of the specified effective date for the merger, and
be accompanied by two authenticated copies of the Instrument of
Transfer or amalgamation agreement. In addition, in an amalgamation,
four signed copies of the Memorandum and Rules of the successor
society should be sent to the Central Office. The societies must report
to the Authority on the outcome of their meetings.

Stage 11

Notification by the Authority of the time and place of the confirmation
hearing, if it is necessary to hold an oral hearing. The societies should
allow sufficient time before the proposed effective date for the
Authority to consider and write its decision, and in case it proves
necessary to adjourn the hearing.

Stage 12

Confirmation hearing and decision by the Authority whether to confirm
the merger.

Stage 13

Registration by the Central Office to give effect to the amalgamation or
transfer of engagements.
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8.3

The following table indicates the likely minimum time to be taken by the main stages
outlined above:

Pre Day 1

Board Resolution to Merge
Initial discussions with Authority re timetable and prudential information
Submission of terms and initial prudential information to Authority
Submission of draft Rules and Memorandum to Central Office (amalgamations)

Day 1

First draft of Schedule 16 Statement and chairman's letter and notice of meetings, draft
Rules and Memorandum (amalgamations) (Stage 3)

Day 28

Authority gives informal approval to Schedule 16 Statement, Instrument of Transfer signed
(Stage 5)

Day 35

Formal Schedule 16 approval by the Authority (Stage 7)

Day 35-43

Printing, enveloping and mailing of Schedule 16 Statement and notice of meetings (Stage
8)

Day 65 - 70

Last date for receipt of proxy votes (depending on Act and Rules)

Day 72

SGM (Stage 9)

Day 75

Application to Authority for confirmation (Stage 10)
Rules and Memorandum to Central Office (amalgamations)

Day 93

Closing date for receipt of representations

Day 114

Confirmation hearing (Stage 12)

Day 142

Authority’s Decision on Confirmation (Stage 12)

Day 160

Effective Date

Notes:
(a)

Within the above timetable prudential information to be submitted.

(b)

A significant amount of financial information needs to be assessed by the
Authority prior to approval of Schedule 16 Statement.

(c)

Prior to approval of Schedule 16 Statement a plan/timetable for integration of
systems to be drawn up. Auditors sign off required prior to effective date.
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X
ANNEX A
PRO FORMA MERGER DOCUMENT
1.

Title Page
Including suggestion to consult professional advisers and reference to meeting notice
and voting procedures.

2.

Directors’ Responsibility Statement
See paragraph 3.26.

3.

Board Rationale
Including statutory Merger Statement, if required (see paragraphs 3.23 and 3.24).

4.

The Merger Process
Description and explanation of:
(a)

the general meeting and Merger Resolutions;

(b)

the confirmation process, including the right of interested parties to make
representations to the Authority, the dates provisionally set for receipt of
written representations and notice of intention to make oral representations,
and for the confirmation hearing, and the confirmation criteria specified in
Section 95 of the 1986 Act;

(c)
5.

the planned effective date of the merger.

The Instrument of Transfer of Engagements or Amalgamation Agreement
The address of the principal office of the society where the Instrument of Transfer or
amalgamation agreement will be available for inspection, and whether copies of the
Instrument or agreement will also be available at branch offices, with a crossreference to Section B of the Schedule 16 Statement.
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X
6.

The Schedule 16 Statement
Statement Required by Schedule 16 to the
Building Societies Act 1986
Proposed Transfer of Engagements of [ABC] Building Society
to [DEF] Building Society
or
Proposed Amalgamation of [ABC] Building Society and [DEF]
Building Society to form [GHI] Building Society
Section A: Financial Position of Each Society
1.

Balance Sheets
Summarised balance sheets derived from the audited [unaudited]
[consolidated] accounts of [ABC] [society] [Group] for the financial year
ended (date) [as at (date)] and from the audited [unaudited] [consolidated]
accounts of [DEF] [society][Group] for the financial year ended (date) [as at
(date)] are set out below:
Notes

ABC
[Group]
£m

DEF
[Group]
£m

Assets
Liquid assets
Mortgages
Other loans
Fixed and other assets

4(b)
4(e)
4(e)
4(c),(d)

•
•
•
•
•

•
•
•
•
•

•
•
•
•
•
•
•
•

•
•
•
•
•
•
•
•

•

•

Liabilities
Shares
Borrowings
Other liabilities
Subordinated liabilities
Subscribed capital
Reserves
Other capital
- revaluation reserve
[ - other]
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X
2.

Results
Particulars derived from the audited [unaudited] [consolidated] accounts of
[ABC] [Group] for the period ended (date) and from the audited [unaudited]
[consolidated] accounts of [DEF] [Group] for the period ended (date):
ABC
[Group]
£m

3.

DEF
[Group]
£m

Net interest receivable
Other income and charges
Administrative expenses
Provisions

•
•
•
•

•
•
•
•

Profit/loss for the period
before taxation

•

•

Taxation

•

•

Minority interests

•

•

Profit/loss for the period

•

•

Key Financial Ratios
ABC
[Group]
%

DEF
[Group]
%

As a percentage of shares and
borrowings:
Gross capital

•

•

Liquid assets

•

•

•

•

•

•

As a percentage of mean total assets:
Profit after taxation
for the period
Management expenses for the
period
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X
The above percentages have been calculated from the balance sheets
summarised above.
Gross capital comprises reserves and other capital, plus subscribed capital and
subordinated liabilities, and amounts to £....... million for [ABC] and £.......
million for [DEF].
Shares and borrowings, adjusted to exclude interest accrued but not yet
credited to accounts, amount to £....... million for [ABC] and £.... million for
[DEF].
Average total assets is calculated as the mean of the total assets at the
beginning and end of the period and amounts to £..... million for [ABC] and
£..... million for [DEF].
The estimated gross and net costs of the bonus to be paid to members are £....
The ratio of gross capital to shares and borrowing of the combined society,
after allowing for the net cost of the bonus to be paid to members, is estimated
to be .....%. On the same basis of calculation, but not accounting for the bonus
payment, this ratio is estimated to be .....%.
4.

Notes to the Financial Position
(a)

Accounting policies
[Identify any significant differences between the accounting policies
adopted by the two societies, and quantify the impact of a change in
policy to achieve consistency. If there are no such differences then this
should be stated].

(b)

Liquid assets include listed securities as follows:
ABC
[Group]
£m

DEF
[Group]
£m

Amount included
in the balance sheet

•

•

Market value

•

•
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(c)

Fixed and other assets
ABC
[Group]
£m
Tangible fixed assets
[Intangible fixed assets]
Other assets

•
•
•
•

DEF
[Group]
£m
•
•
•
•

[Describe the nature of any intangible fixed assets and the method of
amortisation thereof, if any]
(d)

Tangible fixed assets

Net book amount of
land and buildings
Freehold
Long leasehold
Short leasehold
Other tangible fixed assets

ABC
[Group]
£m

DEF
[Group]
£m

•
•
•

•
•
•

•
•
•

•
•
•

[For each society’s land and buildings give the difference between the
net book amount and estimated current market value, or a director’s
opinion that there is no material difference between the two. Indicate
the basis on which current market value has been determined, the
effective date of the valuation and the name(s) of the valuer(s)]
[Identify significant differences in depreciation policy or estimated
asset lives, quantifying the impact of any change to a common basis]
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(e)

Provisions for losses on mortgages and other loans
ABC
[Group]
£m

(f)

DEF
[Group]
£m

Specific provisions
General provisions

•
•

•
•

Total amount offset against
mortgages and other loans

•

•

Pensions
[Describe the pension schemes of each society and the extent to which
funded schemes are, on the basis of the latest actuarial valuations, in
surplus or deficit. Give date of most recent actuarial valuation.]

(g)

Summary information on the businesses of [connected undertakings]
The financial information given above includes the assets and
liabilities and results of the Society and the following subsidiary
undertakings and associated undertakings.
ABC [Group]
Subsidiary undertakings
[names]
Other associated undertakings
[names]
DEF [Group]
Subsidiary undertakings
[names]
Other associated undertakings
[names]

(h)

Post balance sheet events
[see paragraph 3.8]
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5.

Costs and benefits of the merger
[Give a factual assessment of the quantifiable and unquantifiable actual and
expected costs and benefits, including integration, rationalisation and future
business plans]
Section B: Instrument of Transfer of Engagements or Amalgamation Agreement
The paragraphs below prefaced by “Note” do not appear in [nor are they a
paraphrase of the text in] the Instrument of Transfer or amalgamation agreement and
are intended for the additional information of members.
The Instrument of Transfer or amalgamation agreement provides, inter alia, for the
following matters.
1.

Name of Society
The name of the combined society will be ......... Building Society.

2.

Transfer of Assets and Liabilities
On the Effective Date (see item 10) the property, rights and liabilities of
[ABC] Building Society will be transferred to and vest in [DEF] Building
Society (the combined society). [In an amalgamation, the assets and liabilities
of both societies are vested in the new successor society.]

3.

Membership Rights
[Give the provisions of the Instrument of Transfer or amalgamation agreement
concerning deemed membership. See paragraph 3.16]

4.

Share Accounts and Deposit Accounts
On the Effective Date, share and deposit account balances of [ABC] Building
Society will become share and deposit account balances with [DEF] Building
Society on the following terms:
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[Give the provisions of the Instrument of Transfer or amalgamation agreement
and refer to the Investment Schedules in Section C]
Note: interest rates which are variable are subject to change either before or
after the Effective Date of the merger.
[Provisions concerning PIBS]
5.

Mortgage Accounts
On the Effective Date, the indebtedness of any person to [ABC] Building
Society for a loan made by it [fully] secured on residential property will
become indebtedness to [DEF] Building Society to the same extent and such
indebtedness will be subject to the same terms and conditions as presently
apply except that the Rules of [DEF] Building Society rather than the Rules of
[ABC] Building Society shall apply.
[Alternatively, give the provisions of the Instrument of Transfer or
amalgamation agreement concerning any change in terms and conditions]
Note: [give any further explanation necessary to a clear statement of any
changes, including those effected by the transferee society’s Rules]

6.

Bonus to Members
[Give the provisions of the Instrument of Transfer or amalgamation agreement
and the estimated net cost of the bonus. See paragraphs 3.13 and 3.14]

7.

Directors and Other Officers
[Give the provisions of the Instrument of Transfer or amalgamation
agreement]
Note: [Describe any changes in fees and contracts of employment or bonus
schemes, or whether there will be no change]
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Note: [Describe any compensation to be authorised by separate special
resolution, or state that no such compensation is to be paid. State
whether any person is not to take up employment with the combined
society and that any payments to be made under their contracts of
employment do not fall to be approved by special resolution. See
paragraphs 3.11 and 3.12]
8.

Employees
[Give the provisions of the Instrument of Transfer or amalgamation
agreement]
Note: [State, unless the Instrument or agreement so provides, whether there
are to be any changes to terms and conditions of employment, and what
they are, and explain how any staff reductions are to be achieved and
the planned timescale.]

9.

Pension Arrangements
[Give the provisions of the Instrument of Transfer or amalgamation
agreement]

10.

Conditions and Termination Provisions
[Give details of the provisions of the Instrument of Transfer or amalgamation
agreement which (a) impose conditions on the completion of the transfer of
engagements, such as approval by the members and confirmation by the
Authority, and (b) provide for the termination of the agreement if one or more
of the conditions is not met or in any other circumstances.]

11.

Rules and Memorandum
[Explain any proposed Rule changes and, in the case of an amalgamation, any
differences in the proposed Rules and Memorandum compared with the
existing societies.]
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Section C: The Investment Schedules
[These are the schedules referred to in Section B.4 and in paragraph 3.17]

Section D: Information for Holders of PIBS
[If either society has issued Permanent Interest Bearing Shares]
Section E: Other Matters
1.

Save for [the following and] the matters referred to in Section B.7 no director
or other officer of [ABC] Building Society or [DEF] Building Society will
receive any benefits in connection with the merger or will have any material
interest in the merger.
[Describe any other interests of directors or other officers and persons
(including companies) connected with them by way of, for example,
fees for professional services, or supply of goods and services]

2.

The directors of [ABC] Building Society and the directors of [DEF] Building
Society confirm that the transfer of engagements [amalgamation] will not
conflict with any contractual commitments of their Society or its connected
undertakings.

3.

The directors of [ABC] Building Society and the directors of [DEF] Building
Society confirm that there has been no material change in the financial
position of their Society or its connected undertakings since [date], the date to
which the information in Section A relates [other than the post balance sheet
event(s) described in Section A 4(h)].

[Name]

[Name]

Secretary

Secretary

[ABC] Building Society

[DEF] Building Society

[date]

[date]
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7.

Notice of Special General Meeting

8.

Guidance on Voting
[Explanatory notes on:
The time, date and place of the meeting
Eligibility to vote:
• generally
• joint members
• minors
The Poll
Merger Resolutions:
• shareholding members
• borrowing members
• members who are shareholding and borrowing members
[Affected Members Resolution]
[Directors Compensation Resolution]
[Distribution to Members Resolution]
Voting in person
Voting by proxy
Making enquiries, Helpline]
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ANNEX B
PRO FORMA NOTICE OF, AND APPLICATIONS FOR, CONFIRMATION
1.

Notice of Application

2.

Application - amalgamation

3.

Application – transferor society

4.

Application – transferee society
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ANNEX B1
Publication of Notice of application to the Authority for confirmation of an amalgamation
or transfer of engagements in the London, Edinburgh, or Belfast Gazettes and in any
newspapers as may be directed by the Authority.
-----------------------------BUILDING SOCIETIES ACT 1986
Notice under paragraph 8 of Schedule 16 to the said Act.
Notice is hereby given that ................ Building Society, Register No...............B, whose
principal office is at ................................................, desires to amalgamate with*/transfer its
engagements to*/accept a transfer of the engagements of* ..................... Building Society,
Register No......B, and that both societies have jointly*/each society has* applied to the
Financial Services Authority to confirm the amalgamation*/transfer*.
Any interested party may make written representations to the Authority and/or give notice of
intention to make oral representations to the Authority with respect to the application.
Written representations and notices of intention to make oral representations should be
received by the Authority at 25 The North Colonnade, Canary Wharf, London E14 5HS by
........................... 20 .… If notice is given of oral representations these will be heard by the
Authority on .................20 ...., at a time and place to be determined by the Authority.

*delete as applicable
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ANNEX B2
Form of application to the Authority for confirmation of an amalgamation
-------------------------------To the Financial Services Authority
BUILDING SOCIETIES ACT 1986
APPLICATION UNDER SECTION 93(2)(d) OF THE ACT FOR CONFIRMATION
OF AN AMALGAMATION
....................................... BUILDING SOCIETY, REGISTER NO.........B, AND
........................................BUILDING SOCIETY, REGISTER NO..........B
The above-named societies desire to amalgamate on .................[insert effective date] and
apply to the Authority to confirm the amalgamation.
In making this application the societies declare that:
1.

At a meeting of.................. Building Society held on ................ 20..., and at a
meeting of ................... Building Society held on ...................20...., the
following resolutions were passed:
A shareholding members’ resolution, as required by section 93(2)(c)(i) of the
Act, that the societies do amalgamate in accordance with the terms of an
amalgamation agreement, two copies of which, signed by the Secretary of each
society for identification, are enclosed with this application.
A borrowing members’ resolution, as required by section 93(2)(c)(ii) of the
Act, that the societies do amalgamate in accordance with the terms of the
above-mentioned agreement.

2.

A statement, in accordance with Schedule 16 to the Act, approved by the
Authority, so far as it concerned matters specified in that Schedule, was sent to
each member of ................ Building Society and of ................ Building Society
who was entitled to receive it.

3.

Three copies of the Memorandum and Rules of the successor society have
been sent to the Central Office.
(Seals of the societies making the application)

Date:......................
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ANNEX B3
Form of application to the Authority for confirmation of transfer of engagements
(transferor society)
----------------------------------To the Financial Services Authority
BUILDING SOCIETIES ACT 1986
APPLICATION UNDER SECTION 95(3) OF THE ACT FOR CONFIRMATION OF
A TRANSFER OF ENGAGEMENTS
........................... BUILDING SOCIETY, REGISTER NO...........B
The above-named society desires to transfer its engagements to ...................... Building
Society on .................20... [insert effective date] and applies to the Authority to confirm the
transfer.
In making this application the society declares that:
1.

At a meeting of ....................... Building Society held on ............20.. the
following resolutions were passed:
A shareholding members’ resolution, as required by section 94(2) of the Act,
that ........................... Building Society do transfer its engagements to
........................... Building Society in accordance with the terms of an
instrument of transfer, two copies of which, signed by the Secretary of each
society for identification, are enclosed with this application.
A borrowing members' resolution, as required by section 94(2) of the Act that
......................... Building Society do transfer its engagements to
........................ Building Society in accordance with the terms of the abovenamed instrument.

2.

A statement, in accordance with Schedule 16 to the Act, approved by the
Authority, so far as it concerned matters specified in that Schedule, was sent to
each member of ................. Building Society who was entitled to receive it.
(Seal of the Society making the application)

Date..................
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ANNEX B4
Form of application to the Authority for confirmation of a transfer of engagements
(transferee society)
-------------------------------To the Financial Services Authority
BUILDING SOCIETIES ACT 1986
APPLICATION UNDER SECTION 95(3) OF THE ACT FOR CONFIRMATION OF
A TRANSFER OF ENGAGEMENTS
........................... BUILDING SOCIETY, REGISTER NO...........B
The above-named society desires to accept a transfer of engagements of .........................
Building Society on .............20.. [insert effective date] and applies to the Authority to confirm
the transfer.
In making this application the society declares that:
*1.

At a meeting of ...................... Building Society held on .................... 20.., the
following resolutions were passed:
A shareholding members’ resolution, as required by section 94(5)(a) of the
Act, that ..........................Building Society shall undertake to fulfil the
engagements of .......................... Building Society in accordance with the
terms of an instrument of transfer, two copies of which, signed by the
Secretary of each society for identification, are enclosed with this application.
A borrowing members' resolution, as required by section 94(5)(a) of the Act,
that ................... Building Society shall undertake to fulfil the engagements of
..................... Building Society in accordance with the terms of the abovementioned instrument.

*2.

The ....................... Building Society, pursuant to the consent of the Authority
in accordance with section 94(5)(b) of the Act, has undertaken by a resolution
of its Board of Directors to fulfil the engagements of ................ Building
Society in accordance with the terms of an instrument of transfer two copies of
which, signed by the Secretary of each society for identification, are enclosed
with this application.

*3

A statement in accordance with Schedule 16 to the Building Societies Act
1986, approved by the Authority, so far as it concerned matters specified in
that Schedule, was sent to each member of ............... Building Society who
was entitled to receive it.
(Seal of the Society making this application)

Date.............
*delete as applicable (either paragraph 2, or both paragraphs 1 and 3)
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Use of the index
References are given by paragraph number
Account Terms and Conditions: 2.9 a – b; 3.17 – 3.18
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see Financial Assessments and Projections
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2.22
Accounting Policies:
Schedule 16 Statement: 3.9 & 3.10 c – e
Affected Shareholders Resolution:
4.2
Amalgamation:
1.5
Application for Confirmation: 5.1 – 5.3
Pro Forma Application: Annex B1
Schedule 16 Statement: 3.3
Vesting and Dissolution: 7.2 – 7.3
Amalgamation Agreement: 2.7; 2.9; 3.3; 3.15 – 3.21
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2.13 – 2.15
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Schedule 16 Statement: 3.28 – 3.30
Application for Confirmation:
5.1 – 5.3
Pro Forma Applications: Annexes B1, B2 and B3
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Authority’s Powers:
Discretionary Powers: 4.41 – 4.42; 5.4 – 5.6
Disputes with Members: 5.7
Board Resolution: 4.41 – 4.42
Board Statements and Board Rationale (see also Rationale for Merger): 3.22 – 3.27
Board’s Statement (or Board’s Rationale): 3.22; 3.25
Contractual Obligations Statement: 3.27
Financial Position – Statement re Material Changes: 3.8
Merger (disclosure) Statement: 3.23
Responsibility Statement: 3.26
Board Structure: see Management Structure
Bonuses:
Approval by Members: 4.4
Schedule 16 Statement: 3.13 – 3.14
Terms of a Merger: 2.9c; 2.10 – 2.11
Borrowing Members:
Mortgage Account Terms: 2.9b; 3.18
Voting Entitlement: 4.9
Borrowing Members’ Resolution: 4.1b; 4.16; 4.29(e);
Branch Network:
2.5
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2.23
Chairman’s (or Board’s Statement):
3.22; 3.25
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Compensation to Directors and Other Officers:
(see also Interests of Directors and Other Officers)
Approval by Members: 1.8; 4.3
Schedule 16 Statement: 3.11b & 3.12
Terms of Merger: 2.9g; 2.12
Competition Act 1998: 1.11
Competition Commission: 1.11
Conditions of a Merger:
see Terms of a Merger
Confirmation:
5
Application: 5.1 – 5.3
Authority’s Powers: 5.6 – 5.7
Criteria: see Confirmation Criteria
Decision: 5.31
Hearing: 5.26 – 5.30
Notice of Application: 5.1; Pro Forma Annex B
Procedure: 5.20
Pro Forma Applications: Annexes B1, B2 and B3
Purpose of: 5.8 – 5.11
Representations: see Representations
Confirmation Criteria:
5.4 – 5.19
First Criterion: 5.4(a); 5.12 – 5.13
Second Criterion: 5.4(b); 5.14
Third Criterion: 5.4(c); 5.15 – 5.19
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Financial Prospects: 3.7(f)
Prudential Requirements: 2.16 2.25
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3.27
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Deposit Account Terms:
2.9(a); 3.17
Directors’ Compensation: see Compensation to Directors and Other Officers
Directors’ Interests: (see also Compensation to Directors and Other Officers)
2.9(g); 3.11 – 3.12
Directors’ Responsibility Statement:
3.26
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5.7
Dissolution: 7
Effective Date (Amalgamation): 7.3
Employment Regulations: 1.12
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Schedule 16 Statement: 3.6 – 3.10
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Financial Terms of a Merger:

see Bonuses

General Meeting Arrangements: (see also Voting)
Conduct of Meeting: 4.24 – 4.26
Notice of Meeting: 4.19 – 4.23
Postal Ballots: 4.34
Proxy Voting: 4.29 – 4.33
Scrutineers’ Report: 4.35 – 4.40
Voting Conduct: 4.27 – 4.33
Hearing:

4

5.26 – 5.30

Information Provided to Members:
3
Board Statements: 3.22 – 3.27
Application for the Authority’s Approval: 3.28 – 3.30
Schedule 16 Statement: 3.3 – 3.21
Statutory Requirements: 3.1 – 3.2
Inspection Systems: 2.22
Instrument of Transfer:
2.7; 2.9
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Schedule 16 Statement: 3.3; 3.15 – 3.21
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2.9f; 3.11 – 3.12
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Voting Entitlement: 4.10
Letter of Comfort:

3.7; 8.2 (Stage 6 h)

Mailing of Schedule 16 Statement: 3.1; 4.21 – 4.23
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see General Meeting Arrangements
Membership:
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Schedule 16 Statement: 3.3; 3.28
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6.1 – 6.5
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Merger Document: 3.4; 3.22; 3.26; 4.21
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Mortgage Book Quality:
2.5
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Multiple Accounts: 4.11
Notice of Application for Confirmation: 5.1
Pro Forma Notices of Application: Annex B
Notice of Meeting: 4.19 – 4.23
Scrutineers’ Report: 4.35 – 4.40
Office of Fair Trading:

1.11

Partial Transfer of Engagements: 1.5
Affected Shareholders’ Resolution: 4.2
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see Rationale for a Merger
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4.34
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4.29 – 4.33; 4.12a
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4.8
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(see also Staff Implications)
Prudential Requirements: 2.16 2.23
Redundancies:
2.9; 3.19
Register of Members:
4.14 4.17
Members’ Access to: 5.7
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7
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5.21– 5.25
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4
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Authority Discretion: 4.41 – 4.42
Board Resolution: 4.41– 4.42
Borrowing Members’ Resolution: 4.1(b); 4.9; 4.29(e)
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Schedule 16 Statement: 3.3; 3.28
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2.7; 3.16
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Accounting Control and Inspection: 2.22
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Taxes Acts: 1.13
Terms of a Merger: 2.7 – 2.12
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8
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see Merger Document
Transfer of Engagements: 1.5
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6
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Criteria: 6.6
Fees: 6.7
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Entitlement: see Voting Entitlement
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Majorities: 4.1 – 4.4
Voting Entitlement: 4.5 – 4.13
Borrowers: 4.9
Continuity of Membership: 4.6 – 4.7
Joint Shareholders and Borrowers: 4.10
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DEFINITIONS AND NOTES
“the Act”

the Financial Services and Markets Act 2000

“the 1986 Act”

the Building Societies Act 1986 as amended(1)

“AGM”

Annual General Meeting

“the Authority”

the Financial Services Authority

“the Banking Regulator”

the Authority or other competent authority in
another EEA state, as the case may be(2)

“the board”

the board of directors of a society

“borrower” or “borrowing member”

a person who is indebted to a society in respect of a
loan fully secured or, where the Rules so provide,
substantially secured on land

“the BSA”

the Building Societies Association

“the Central Office”

the department of the Authority carrying out the
registration functions transferred from the Central
Office of the Registry of Friendly Societies(2)

“the Commission”

the former Building Societies Commission(2)

“the Confirmation Criteria”

the criteria specified in Section 98(3) of the 1986
Act which the Authority has to consider when
deciding whether to confirm a transfer of the
business of a society to a commercial company(3)

“conversion”

the transfer of the business of a society to a specially
formed company

“existing company”

a company which is a company within the meaning
of the Companies Act 1985 or the Companies
(Northern Ireland) Order 1986 and is a public
company limited by shares, or is incorporated in an
EEA State other than the United Kingdom and has
power to offer its shares and debentures to the
public, and which is carrying on business as a going
concern on the date of the Transfer Agreement
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DEFINITIONS AND NOTES (Continued)
“the Fees Rules”

the Rules made by the Authority from time to time
under paragraph 17 of Schedule 1 to the Act
prescribing the fees to be paid in connection with the
discharge of its functions under the 1986 Act

“the First, Second, Third and Fourth
Criteria”

see the “Confirmation Criteria”, and relating
respectively to the criteria specified in subsections
(a), (b), (c) and (d) of Section 98(3) of the 1986
Act(3)

“member”

a shareholding or borrowing member of a society

“PIBS”

Permanent interest bearing share, a type of deferred
share in a society

“proxy voting form”

an instrument appointing a proxy to attend a meeting
of a society and vote on the member's behalf

“Qualifying Day”

the day specified in the Transfer Agreement as the
qualifying day for the purposes of Section 100 of the
1986 Act

“Rules”

the Rules of a society

“SGM”

Special General Meeting

“shareholder” or “shareholding member” a person holding shares in a society (by virtue of
investing in one or more share accounts or holding
PIBS or other deferred shares)
“society”

a building society

“specially formed company”

a company formed by a society (and by no other than
its nominees) for the purpose of assuming and
conducting the society's business in its place, which
is a company within the meaning of the Companies
Act 1985 or the Companies (Northern Ireland) Order
1986 and is a public company limited by shares, or
is incorporated in an EEA State other than the
United Kingdom and has power to offer its shares or
debentures to the public
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DEFINITIONS AND NOTES (Continued)
“Statutory Cash Bonus”

the bonus required by Section 100(2)(b) and (4) of
the 1986 Act to be paid to every shareholder of the
society who held shares on the Qualifying Day and
was not eligible to vote on the requisite shareholding
members' resolution

“successor” or “successor company”

a company, whether an existing company or a
specially formed company, to which the business of
a society is proposed to be transferred

“takeover”

the transfer of the business of a society to an existing
company

“transfer”

a conversion or takeover, or both, as the context
requires

“Transfer Agreement”

the agreement required by Section 97(4)(b) of the
1986 Act between a society and its successor
company on the terms of the transfer

“Transfer Document”

the document or booklet containing, inter alia, either
the Transfer Statement or the Transfer Summary

“Transfer Regulations”

the Building Societies (Transfer of Business)
Regulations 1998 (SI 1998/212)

“Transfer Resolutions”

the shareholding members' resolution and borrowing
members' resolution required to approve a transfer
where no direction under Section 42B(4) of the 1986
Act has been given

“Transfer Statement”

the statement required by Schedule 17 to the 1986
Act to be sent in or with the notice of the meeting at
which the Transfer Resolutions are to be considered
or, if a Transfer Summary is sent, made available to
every member entitled to notice of a meeting of the
society

“Transfer Summary”

the summary of the Transfer Statement which may,
in accordance with Schedule 17 to the 1986 Act, be
sent, instead of the Transfer Statement, in or with the
notice of the meeting at which the Transfer
Resolutions are to be considered, to every member
entitled to receive that notice
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DEFINITIONS AND NOTES (Continued)
“Trustee Account Holder”

a person who is a shareholding or borrowing
member of a society, by virtue of being the sole or
representative joint holder of an account which he
holds in trust for another person or persons any one
or more of whom cannot reasonably practicably act
in relation to that account themselves by reason of
ill-health or old age or any physical or mental
incapacity or disability, as provided by Section 102D
of the 1986 Act, whether or not the account holder is
a shareholding or borrowing member in respect of
any other accounts

“the UKLA”

the UK Listing Authority (currently the Authority)

“vesting date”

the date on which all the property, rights and
liabilities of the society making the transfer, except
any shares in the successor company, are transferred
to the successor company.

NOTES:
(1)

The Building Societies Act 1986 was amended by the Building Societies Act 1997 and
by and under the Financial Services and Markets Act 2000. The 1986 Act has also been
amended by other legislation.

(2)

The functions of the Bank of England under the Banking Act 1987, which was repealed
by the Act, were transferred to the Authority by the Bank of England Act 1998.
Similarly, the functions of the Commission, and of the Central Office of the Registry of
Friendly Societies were transferred to the Authority by and under the Financial Services
and Markets Act 2000.

(3)

The Confirmation Criteria are varied in certain circumstances - see Section 7.
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1.

INTRODUCTION

The Purpose of this Chapter
1.1

This chapter replaces the Transfer Procedures Guidance Note published by the
Commission in April 1998. It gives guidance on the requirements of the 1986 Act
relevant to, and on the procedures to be followed by, a building society proposing to
transfer its business to a company authorised for the purposes of the Act to accept
deposits. It is not intended to be exhaustive, and is not a substitute for looking at
the 1986 Act and the Transfer Regulations, on which a society should seek its own
legal advice. It describes the relevant provisions of the 1986 Act, and the information
which must be made available to the Financial Services Authority and to the society’s
members, and outlines the procedures to be followed at general meetings, including the
voting majorities required to pass the Transfer Resolutions. The chapter also describes
the role of the Authority in approving the Transfer Statement which must be sent to the
members and in the confirmation procedure, together with its ongoing prudential
supervision during the transfer process. The Transfer Summary, which a society may
send to its members instead of the Transfer Statement, is also discussed. Except as
described in section 7, to which section 8 also applies, this section is concerned only
with voluntary transfers under Section 97 of the 1986 Act.

1.2

It is for the directors of a society to assess the case for transfer, and they must explain
and recommend their decision to the members. However, the Authority’s staff are
willing to discuss with a society the procedures to be followed and the information
required to ensure that the members can reach fully informed decisions. Societies are
strongly recommended to consult the Authority early on in the formative stages of
transfer proposals.

Such consultation will, of course, be treated in the strictest

confidence. It will be helpful, also, to have regard to the indicative timetable set out in
section 9.
1.3

Societies should consult their own legal advisers about the application of the provisions
of the 1986 Act, and the general law, to the particular features of a proposed transfer.

1.4

This chapter considers each stage of the transfer procedure in chronological order. The
remainder of this section gives a synopsis of the relevant requirements of the 1986 Act,
which are then discussed in more detail in subsequent sections, as follows:
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Section 2, Preliminary Matters, considers the rationale for a transfer and the handling of
public announcements, and gives guidance on certain prudential issues.
Section 3, Terms of a Transfer, considers the mandatory provisions of Section 100 of the
1986 Act concerning the successor company’s obligation to treat former shareholders of
the society as depositors with it, and the Statutory Cash Bonus. It also considers the
mandatory provisions of Sections 102B to D of the 1986 Act, concerning distributions to
members who are Trustee Account Holders, the statutory restrictions on distributions to
members in Section 100, and the permissive provisions of Sections 100 and 102A. The
protective provisions for specially formed successor companies are also discussed.
Section 4, Information Provided to Members, discusses the form and content of the
statutory Transfer Statement and the Transfer Summary, and the accompanying rationale
and other statements by the board, and describes the form of application to be made to
the Authority for approval of the Transfer Statement.
Section 5, General Meetings and Resolutions, discusses the register of members and
members’ entitlement to vote, the arrangements for general meetings, the conduct of
voting on the Transfer Resolutions and the scrutineers’ report.
Section 6, Confirmation, describes the form of application to the Authority for
confirmation of a transfer, and the procedures which the Authority expects to follow in
considering and hearing written and oral representations and in reaching its decision.
Section 7, Transfers Under Direction, describes the modified procedure to be followed
when a society has been directed by the Authority to transfer its business to a company
and to proceed by board resolution.
Section 8, Notification and Dissolution, briefly discusses the process of notification of
the vesting date and dissolution of the society.
Section 9, Timetable, reviews the several stages of a transfer from start to finish.
Statutory Requirements
1.5

The provisions of the 1986 Act concerning transfers are in Sections 97 to 102D of, and
paragraph 30 of Schedule 2 and Schedule 17 to the 1986 Act, where two types of
transfer of business are provided for:
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to a specially formed company, known as conversion; or
to an existing company, known as a takeover∗.
The procedures are the same in each case, except that the specification of the turnout
required to pass the shareholding members’ resolution to approve a takeover is, in effect,
higher than is required to approve a conversion. The 1986 Act also provides that a
specially formed company shall have qualified protection from takeover for up to five
years after the vesting date.
1.6

One of the principal purposes of these provisions of the 1986 Act is to ensure that the
members are given all the material information they need about the terms of the transfer
which they are asked to approve, and proper opportunity to cast their votes.
Subsequently, they are given the opportunity to make representations about that process
before the transfer is confirmed. The 1986 Act also prescribes certain mandatory terms,
and places restrictions on certain permitted terms, of a transfer.

1.7

The 1986 Act makes no provision for a transfer to be initiated by any means other than a
recommendation of an agreed proposal put by the board of a society to its members (see
paragraph 11.10 of the Commission’s Decision to confirm the transfer of Halifax
Building Society to Halifax plc, which related to alternative distribution schemes) and
the transfer Regulations require the board of a society to give particulars, in the Transfer
Statement, of the options for the future conduct of the society’s business which it
considered before deciding to recommend the transfer to the members and of the reasons
why it recommends the proposed terms. Each member who is entitled to receive notice
of the general meeting at which the Transfer Resolutions are to be moved must also
receive (or have made readily available to him if the Transfer Summary is provided) a
copy of a statutory Transfer Statement. A transfer must be approved by a shareholding
members’ resolution and a borrowing members’ resolution. The majorities required
to pass these resolutions are described in section 5.

1.8

If the terms of a transfer include provision for the payment of compensation to
directors or other officers for loss of office or of income attributable to the transfer,
then the proposed payments must be authorised by a separate special resolution. If the

∗

A takeover may take the form of a transfer of the business of a society to a subsidiary of the society which is an
existing company carrying on business as a going concern, as in the case of Halifax plc (formerly Halifax
Syndicated Loans Limited).
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terms include provision for any director or other officer to receive increased
emoluments in consequence of the transfer, then an ordinary resolution approving that
provision must be put before a meeting of the society.
1.9

The 1986 Act specifies certain procedures for the consideration of representations by
interested parties concerning confirmation, and the criteria which the Authority must
consider before deciding whether or not to confirm a transfer. The matters which the
Authority may consider do not include the merits of the transfer proposals, nor the
fairness of the terms, which the members will have approved by passing the
Transfer Resolutions.

1.10

The statutory requirements of the 1986 Act are explained and discussed in more detail in
subsequent sections of this chapter. However, as is stated in paragraph 1.1, this chapter
is not exhaustive and is not a substitute for considering, and taking professional advice
on, the primary documents, which include:
the Building Societies Act 1986, as amended by or under other legislation,
including:
the Building Societies (Joint Account Holders) Act 1995
the Building Societies (Distributions) Act 1997
the Building Societies Act 1997 and
the Financial Services and Markets Act 2000 (in particular by the
Financial Services and Markets Act 2000 (Mutual Societies) Order 2001)
the Building Societies (Transfer of Business) Regulations 1998
(SI 1998/212)
Judgments of the High Court in:
Abbey National Building Society v The Building Societies Commission
[1989] 5 BCC 259
Cheltenham & Gloucester Building Society v The Building Societies
Commission [1994] 4 All ER 65, [1995] Ch 185, and [1994] 3
WLR 1238
The Building Societies Commission v Halifax Building Society and
Leeds Permanent Building Society [1995] 3 All ER 193
R v The Building Societies Commission, ex parte Whitmey, unreported,
16 April 1997, Lightman J (relating to the Alliance & Leicester
Confirmation Decision).
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Building Societies Commission Confirmation Decisions on applications by:
Abbey National Building Society (5 June 1989)
Cheltenham & Gloucester Building Society (5 July 1995)
National & Provincial Building Society (3 July 1996)
Alliance & Leicester Building Society (11 March 1997)
Woolwich Building Society (16 May 1997)
Halifax Building Society (23 May 1997)
Bristol and West Building Society (9 July 1997)
Northern Rock Building Society (18 July 1997)
Birmingham Midshires Building Society (18 March 1999)
Bradford & Bingley Building Society (28 September 2000)
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2.

PRELIMINARY MATTERS

Rationale for a Transfer
2.1

It is a matter for the board of a society to decide whether to recommend a transfer to its
members. The overriding duty of the board is to reach a view having regard to what is
in the best interests of the society in the short and long term, including the interests of
the members as a whole, both present and future, as members of a building society, both
borrowing members and shareholding members. The board of a society may also
reasonably consider the interests of customers who are not members, of the staff, of
suppliers of goods and services, and of the wider community.

2.2

The decision of the board to recommend a transfer must be based on a proper evaluation
of the issues in relation to a strategic assessment of how the society can best serve its
members. One element of that assessment will be the forward business plan of the
successor company (including, in the case of a takeover, how the successor company
plans to integrate the business of the society) which will be relevant to:
the presentation of the case to the members; and
the submission to the Banking Regulator for authorisation to accept deposits.
Copies of the plan should be provided to the Authority and to the Banking Regulator (if
the latter is a different authority in another member state).

2.3

Neither conversion nor takeover are likely to figure routinely as options in societies’
corporate plans. However, a board may develop the society’s business in ways which
point to the need to consider the transfer option: in which case, a transfer should be
foreseen and emerge from the board’s strategic plans. If a board is considering the
options of conversion or merger with another society, it should, as a matter of prudence,
consider how it would respond to a counter proposal and develop appropriate
contingency plans.

2.4

When a board is seriously considering conversion or a takeover, the range of issues
which it will need to assess will vary from case to case and is for the board to decide.
However, the board will necessarily have regard to its primary duty to reach a view on
what is in the best interest of the members, as members of a building society, and not
only their short-term interests. It will also be conscious of the requirement to give, in
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the Transfer Statement, a factual account of the options which it considered and of the
reasons why it decided to recommend to the members the terms of any proposed transfer
and of the qualifying conditions for any distribution of funds or shares in the successor
company in consideration of the transfer.
Public Announcement
2.5

A board will usually wish to announce its proposals as soon as possible after it has
decided to recommend a transfer to the society’s members. In particular, the board will
no doubt wish to inform the members and staff of the proposed terms so that they do not
then operate their accounts, or otherwise act, in ignorance of proposals which would
have affected their behaviour. The board will also wish to avoid misleading potential
investors and borrowers; and societies with listed PIBS must have regard to the UKLA
requirements concerning early disclosure of any information which might affect the
price of securities.

However, a board may not feel able to make an immediate

announcement, perhaps for prudential or commercial reasons, or because it first wishes
to settle all the details of the proposed terms. In these circumstances, the board must
have contingency plans to make an early announcement to deal with any potentially
damaging rumours and to avoid members being misled or left in a state of uncertainty.
In considering the timing and terms of an announcement, the board will wish to
minimise the risk of destabilising flows of funds.
2.6

The announcement, particularly information provided directly to members and staff,
should make it clear that the proposal is subject to approval by the members and
completion of the statutory procedures. It should also be made clear, in the case of a
takeover, and if such is the case, that the proposal is subject to completion of due
diligence investigations by the acquirer and, in either a conversion or takeover when
shares in the successor company are to be issued, that the proposal is subject to the
shares being listed on the London Stock Exchange or elsewhere. Boards should be
careful to avoid appearing to assume that the outcome is a foregone conclusion, and
should identify any matters of substance on which the proposed terms of the transfer
remain to be settled. Briefing of staff who will be responsible for responding to
enquiries from members and the Press should be considered carefully and prepared in
advance of the announcement to avoid any risk of members being unintentionally
misled. A freephone helpline may be desirable for members’ enquiries about whether
they qualify for any distribution under the proposed transfer scheme, but again the staff
must be well briefed. It is essential that the announcement, and subsequent information
given to members before they are sent the statutory Transfer Statement, or Summary,
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and in any briefing of the Press, is entirely consistent with what will appear in that
Statement. In particular, members should be advised to await the Transfer Summary,
and especially the Transfer Statement which will contain full details of the proposals and
the information relevant to their decision on how they wish to vote.
2.7

The Authority is not required to approve the content or wording of announcements or
preliminary information sent to members. However, it will be happy to comment on
drafts shown to it at an early stage, and may be able to help societies to avoid
unintentionally misleading statements.

2.8

The board should consult the Authority and, if a different body, the Banking Regulator
at an early stage in its consideration of transfer proposals, and certainly no later than its
decision in principle to seek a transfer. The complexities of the statutory provisions are
such that it is necessary to have the proposed transfer terms specified very closely indeed
before it is possible for the Authority to take a view on whether the proposals are fully in
conformity with the 1986 Act. The Banking Regulator will not be in a position, at this
early stage, to give positive assurances as to the authorisation of the successor company.
However, a prudent board will seek the views of the Authority, and also, if different, of
the Banking Regulator, before it decides to announce its transfer proposals to the
members. This preliminary discussion with the Authority will necessarily cover the
proposed structure of the successor company or group and a written specification of the
transfer terms, particularly the scheme for distribution of any consideration to be offered
to the members for the loss of their membership rights in the society, which members
and other persons are to benefit, and the criteria for qualification.

2.9

Should there be a difference of view between the Authority and the society as to whether
a scheme, or a particular feature of it, is in conformity with the 1986 Act, it may prove
desirable to apply to the High Court for a declaration. It will then be necessary for any
preliminary announcement of the board’s proposals to make the position clear, and for it
to allow sufficient time in its proposed timetable for the application to be heard, and for
any appeal.

Prudential Issues
2.10

In addition to information about the proposed transfer scheme, the Authority will expect
the board to provide it with information about its plans for ensuring the prudent
management of the society through to the proposed vesting date. That information will
be consistent with what the board itself will require, bearing in mind that it is for the
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board to exercise due diligence and to be satisfied that the society’s business continues
to be directed and managed prudently. The information required is:
(a)

the names and responsibilities of senior managers assigned to manage the
transfer process;

(b)

an assessment of the systems requirements of the transfer process, together with
the specification of work to be done by consultants (e.g. the external
auditors/scrutineers) and their report(s);

(c)

contingency plans, with sensitivity and risk assessments, for managing funding
and liquidity during the transitional period;

(d)

copies of the business plans of the successor company as submitted in
connection with its authorisation to accept deposits.

2.11

The Authority will also wish to have a letter of consent, from or on behalf of the board,
to the Authority discussing the society’s affairs with the Banking Regulator (if a
different body) and the UKLA (if a different body and an issue of shares in the successor
company is intended to be made in connection with the transfer).

2.12

A transfer is exceptionally time-consuming for senior management. The Authority will
wish to be satisfied that the society has sufficient management resources to cover both
the transfer and its day-to-day business within its proposed transfer timetable. It will
usually be necessary for the society severely to limit new business developments and
initiatives during the transitional period. It should also be noted that the requirements
for information to be provided to members mean that full disclosure will be required in
the Transfer Statement of any negotiations in progress on acquisition or other links
during the transfer process. The Banking Regulator must be kept fully informed of any
such plans because any changes to the society’s business, structure, controls etc. may
well be important factors in its authorisation process.

2.13

The Authority will appoint a project team, responsible for operational management of
the Authority’s functions in relation to the transfer process. The expectation would be
that the team will include the Manager responsible for the society’s supervision and one
of the Authority’s legal advisers. Names and contact numbers will be provided to the
society. The Authority would strongly advise a society similarly to appoint a project
team, headed by a senior manager responsible to the board for management of the whole
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process and with authority to control the drafting and verification of the Transfer
Document, other briefing and information to members, and responses to representations
at the confirmation stage. Strong central control under the direction of the board is, in
the Authority’s view, essential for effective management of a transfer.
2.14

The society will be expected to provide the Authority with a systems report from its
auditors together with an action plan to remedy any shortcomings.

The Banking

Regulator, if a different body, may have similar requirements. This report is only part of
the full information package which the Banking Regulator will (or is likely to) require
for the purposes of authorising the successor company to accept deposits and which will
be needed so that the Authority can be satisfied in relation to its requirements up to the
vesting date.
2.15

The society will need to develop plans to deal with a number of possible contingencies;
for example, receipt of a counter-offer (whether private or public) during the transfer
process, changes in market conditions or financial results which materially affect the
information given in the Transfer Statement, failure to obtain the members’ approval,
delay of the planned vesting date and of any flotation, and greater exposure to liquidity
risk during the transitional period. The Transfer Agreement should include provision for
its termination if, for any reason, flotation does not take place within a specified period
after confirmation, and for the board to decide not to proceed if market conditions or
other developments mean that it would not be reasonable to do so having regard to the
basis on which it secured the approval of the members. The Authority will wish to see
the society’s contingency plans.

2.16

Before it approves the Transfer Statement, the Authority will wish to be satisfied that the
successor company is expected to be authorised, or, as the case may be, to continue to be
authorised, to accept deposits. It will also ask the Banking Regulator, if different, to
confirm that the information given in the draft Transfer Statement appears to be
consistent with, and has no material omission of, information available to the Banking
Regulator.
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3.

TERMS OF A TRANSFER
This section discusses the provisions of the 1986 Act which prescribe the terms of a
transfer which must be included in the Transfer Agreement and the restrictions on
terms which may be included. It also discusses the formation of, and protective
provisions for, specially formed companies and the status of existing companies.

3.1

Section 97(4) of the 1986 Act provides that in order to transfer its business to a
company, inter alia, a society must agree conditionally with its successor in a Transfer
Agreement on the terms of the transfer which, in so far as they are “regulated terms” (as
defined in Section 97(12)), comply with Sections 99 and 100 of the 1986 Act and with
the Transfer Regulations. In the case of a specially formed company, a society must also
secure that the articles of association of the successor company have the requisite
protective provisions prescribed by Section 101(2) of the 1986 Act.

The Qualifying Day
3.2

The choice of Qualifying Day is important because it is a determining factor in deciding
which members must have conferred upon them a right to the Statutory Cash Bonus
provided by Section 100 of the 1986 Act. It may also be relevant in deciding which
members may receive certain rights under a proposed distribution of funds or of shares
in the successor company. The Commission’s view was that there can be only one
Qualifying Day for these purposes, which must be clearly distinguished from any other
“reference dates” which may be chosen by a society for the purposes of its transfer
scheme. Subsection (13) of Section 100 defines the Qualifying Day as the day specified
in the Transfer Agreement as the qualifying day for the purposes of that subsection.
This does not appear to restrict the society’s choice of qualifying day. A number of
arguments for such a restriction have been advanced, including that the use of the past
tense “which expired with the qualifying day” in subsection (9), read in the context of
Section 100 as a whole, indicates that the Qualifying Day must pre-date the Transfer
Agreement. The Authority has not been required to express a view on the matter (and
see paragraphs 4.20 and 17.4 of the Commission’s Decision to confirm the transfer of
the business of Cheltenham & Gloucester Building Society to a subsidiary of Lloyds
Bank plc).

3.3

For completeness, it should be noted that the Authority takes the view that the
conditional Transfer Agreement must have been signed by the society and its successor
company and commenced (albeit conditionally) before the Authority can approve the
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Transfer Statement. This is because the Authority must be satisfied, before it approves
the Transfer Statement, that the Statement correctly describes the proposed terms of the
transfer as provided by the Transfer Agreement, and the Agreement cannot properly be
said to exist until it has been signed by the parties concerned. The Transfer Agreement,
as is made clear by its definition in Section 97(12) of the 1986 Act, is necessarily
conditional, inter alia, on the society’s members’ approval of the Transfer Resolutions
under Section 97(4)(c), and confirmation of the transfer by the Authority (which
includes confirmation by the Banking Regulator that it expects to authorise the
successor company) under Section 98(2) of the 1986 Act.
Share Accounts
3.4

Section 100(2)(a) and (3) of the 1986 Act provide that the terms of a transfer must
require the successor company to assume as from the vesting date a liability in respect of
a deposit to every member of the society equal to the value of the shares held by such
member immediately before the vesting date. In other words, amounts held in share
accounts on the eve of the vesting date must become identical amounts held in deposit
accounts from the start of the vesting date.

Statutory Cash Bonus
3.5

Section 100(2)(b) and (4) of the 1986 Act provide that the terms of a transfer must
confer a right to a distribution of funds by way of bonus, whether paid by the society or
its successor company, on every member of the society who held shares in the society on
the Qualifying Day but was not eligible to vote on the shareholding members’
resolution. Where the account is in joint names, see also paragraph 3.12, Schedule 2 to
the 1986 Act and the Rules of a society prescribe who is eligible to vote (see section 5).
Broadly speaking, members who are not entitled to vote on the resolution are those who
are under 18 years of age on the date of the meeting or, if the Rules so provide, those
who had less than the qualifying shareholding (usually £100) on the qualifying
shareholding date or who ceased to hold shares in the period between the qualifying
shareholding date and the voting date. However, the High Court declared in Abbey
National Building Society v The Building Societies Commission that, in order to qualify
for the Statutory Cash Bonus, in addition to having held shares in the society on the
Qualifying Day, a member also must have held shares continuously between the
Qualifying Day and the vesting date. In coming to this judgement, the Vice Chancellor
found the sequence of tenses used in subsection (4) of Section 100 of the 1986 Act to be
illuminating: “It says that a member is ....... a qualifying member if he held ....... shares
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in the society on the qualifying day and was not ...... eligible to vote ..... The subsection
is therefore looking at somebody who at a particular point of time is a member and who
had certain qualifications in the past ...... the relevant date for establishing membership
is the vesting day ...... it is implicit in subsection (4) that the person .... must have been a
member on the qualifying day and have remained a member thereafter continuously
through until the vesting day”.

In settling the terms of the declaration, the Vice

Chancellor confirmed that when referring to the member remaining a member between
the two dates, he intended to mean as a member holding shares.
3.6

The bonus is to be calculated as that proportion which the society’s reserves bear to its
total liability to its members in respect of shares, as shown in the latest balance sheet of
the society, applied to the value of the shares held by the member on the Qualifying Day.
If a Transfer Statement is approved and sent to the members just before, or shortly after,
the end of the financial year of the society, it will be important to note that the Annual
Report and Accounts for the year will have been published by the vesting date, when
qualifying membership has to be established and the bonus is due to be paid. In those
circumstances, “the latest balance sheet of the society” will be that published in the most
recent Annual Accounts. The same considerations may apply when a society publishes
half-yearly results.

3.7

The Authority may direct, however, where it confirms a transfer of a society’s business
to an existing company (i.e. only in a takeover), that no Statutory Cash Bonus is paid or
that a lesser amount is paid than that referred to in paragraph 3.6, having regard to what
is equitable between the members.

Distributions To Members
3.8

Section 100(1) of the 1986 Act provides that:
“Subject to subsections (2) to (10), the terms of a transfer of business by a
building society to the company which is to be its successor may include
provision for part of the funds of the society or its successor to be distributed
among, or other rights in relation to shares in the successor conferred on,
members of the society, in consideration of the transfer”.

3.9

In respect of rights to shares, Section 100(8) of the 1986 Act provides that:
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“Where, in connection with any transfer, rights are to be conferred on members
of the society to acquire shares in priority to other subscribers, the right shall be
restricted to those of its members who held shares in the society throughout the
period of two years which expired with the qualifying day; and it is unlawful for
any right in relation to shares to be conferred in contravention of this
subsection”;
and, in respect of a distribution of funds, Section 100(9) of the 1986 Act provides that:
“Where the successor is an existing company, any distribution of funds to
members of the society, except for the distribution required by subsection (2)(b),
shall only be made to those members who held shares in the society throughout
the period of two years which expired with the qualifying day; and it is unlawful
for any distribution to be made in contravention of the provisions of this
subsection”;
while, in respect of a transfer to a specially formed company, Section 100(10) of the
1986 Act provides:
“The following restrictions apply to any distribution of funds, or any conferring
of rights in relation to shares, in connection with the transfer of its business from
the society to its successor where the successor is a company specially formed by
the society, that is to say(a) no distribution shall be made except that required by subsection (2)(b);
and
(b) where negotiable instruments acknowledging rights to shares are issued
by the successor within the period of two years beginning with the vesting
date, no such instruments shall be issued to former members of the society
unless they are also issued, and on the same terms, to all other members of
the company;
and it is unlawful for any distribution of funds to be made in contravention of the
provisions of this subsection”.
3.10

The meanings of subsections (1), (8), (9) and (10) of Section 100 of the 1986 Act have
been considered by the High Court in four cases: Cheltenham & Gloucester Building
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Society v The Building Societies Commission, in relation to distributions of funds, and
Abbey National Building Society v The Building Societies Commission, The Building
Societies Commission v Halifax Building Society and Leeds Permanent Building Society
and R v The Building Societies Commission, ex parte Whitmey in relation to share
distributions. These judgments related to specific proposals and may not necessarily be
directly relevant in all respects to transfer schemes proposed by other societies in the
future. A society must obtain its own advice when formulating proposals for a cash or
share distribution scheme.
3.11

As is explained in paragraph 2.8, the Authority will have to see a fully specified
description of the distribution scheme before it can form its own view of whether it is in
conformity with the 1986 Act. The Authority would find it helpful if the society
enclosed copies of the legal advice it has received when submitting a scheme for
consideration.

Joint Share Account Holders
3.12

Paragraph 7 of Schedule 2 to the 1986 Act deals with joint shareholders and defines the
“representative joint holder” as “that one of the joint holders who is named first in the
records of the society.” Paragraphs 7(5) and (5A) of that Schedule provide that, for the
purposes of Sections 87 and 93 to 102 of the 1986 Act, the shares shall be treated as
held by the representative joint holder alone and, accordingly, joint holders, other than
the representative joint holder, shall not be regarded as members of the society by reason
only of being a joint holder of those shares. The effect of this provision (but subject to
the provisions of Section 102A) is that if, for example, the representative joint holder
dies, or the order of names on the account is changed in the two years preceding the
Qualifying Day, any rights to a distribution under a transfer scheme, which are conferred
on those who have held shares for two years up to the Qualifying Day, cannot devolve
upon any other joint account holder, unless that holder is in his or her own right, by
virtue of another account holding, a two-year shareholding member.

3.13

Section 102A, however, provides that, in certain circumstances, second named joint
holders, who have themselves held shares in the society continuously during the two
year qualifying period, whether as sole or joint holders of shares, may qualify for a
right which otherwise could only have gone to a first named holder. Cases which would
be covered by the provisions of Section 102A include: the death of the first named
holder, including where, for example, a third named joint account holder would move
up the scale if both the previous first named and second named holders were killed in
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the same car accident; the creation of a joint account, for example, on marriage; the
division of a joint account on divorce or separation, or for any other reason, where the
previous first named holder has ceased to hold shares in the society; and when there
has been a change in the order of names within an account.
3.14

Points to note are that Section 102A applies only to joint share account holders (joint
borrowers are not affected) and is only relevant where the application of the two year
qualifying period prescribed by Section 100 is relevant to a proposed distribution of
funds or conferring of rights to shares. The provisions of Section 102A are permissive,
not mandatory (see paragraphs 13.2 to 13.5 of the Commission’s Confirmation Decision
on the application by National & Provincial Building Society) and are not “relevant
requirements” of the 1986 Act (see paragraph 6.17). It is for the society’s board when
proposing a transfer scheme to decide whether to incorporate in its distribution scheme
none, some, or all of the cases where Section 102A allows membership of a joint
account, other than as the first named holder, to count towards the two year qualifying
period.

Finally, these provisions do not affect the position of the personal

representatives or beneficiaries of deceased sole holders of share accounts. Societies
should obtain their own advice on all these matters when considering how they wish to
construct the terms of a proposed distribution scheme.
Trustee Account Holders
3.15

A member who holds funds in a share account, or holds a mortgage account, on trust
for another person is not a Trustee Account Holder unless the following conditions are
satisfied. Sections 102B to D of the 1986 Act require that, if the terms of a transfer
include distributions of funds or of rights to shares to members of the society, then
each Trustee Account Holder shall be treated by the society and its successor as not
being disentitled from receiving, in addition to any distribution to which he or she may
be entitled in any other capacity, a separate distribution in respect of each account
which he or she holds in trust for certain categories of beneficiaries (provided that, as
holder of that account, he or she meets the conditions for receipt of a distribution under
the scheme). An account may be either a share account or a mortgage account of
which the Trustee Account Holder may be the sole or representative joint holder. A
member may receive only one distribution for each account he or she holds as a
Trustee Account Holder (irrespective of the number of account holders or beneficiaries
of that account) and a member who holds only one account may receive only one
distribution in respect of that account whether as a member or, if he or she so decides,
as a Trustee Account Holder. If a person is a qualifying beneficiary of more than one
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account held by a Trustee Account Holder (referred to in Section 102D(5) as “duplicate
accounts”), then only a single distribution is required to be paid in respect of the
duplicate accounts whether or not there are other qualifying beneficiaries of those
accounts.

A change in the identity of the Trustee Account Holder during any

qualifying period for a distribution does not affect the entitlement to a distribution in
respect of the account. The categories of qualifying beneficiaries of such accounts are
persons who cannot reasonably practicably act in relation to the accounts themselves
by reason of ill-health or old age or any physical or mental incapacity or disability.
3.16

A society will need to take its own legal advice as to the interpretation of these
Sections and whether and, if so, what advice it should give to its members to help
them decide whether they are Trustee Account Holders. The Authority will wish to
see that advice to help it reach a view on whether the society’s proposals appear to it
to be lawful, while recognising that only the courts can interpret the law. With that
important proviso in mind, the Authority has taken the view that a scheme may
provide that a member is a Trustee Account Holder if the funds (or debt) in the
relevant account are held either wholly or partly for one or more qualifying
beneficiaries. PIBS do not appear to be share “accounts” as described by Sections
102B to D so that a person could not be a Trustee Account Holder in respect of a
holding of PIBS.

3.17

A society is not required to notify its members of these provisions. However, unless it
does so, it will not gain the protection of Section 102B(4) which provides that a
Trustee Account Holder will not be entitled to a distribution in that capacity if the
society has notified him that he must make a statutory declaration and the Trustee
Account Holder has not made such a declaration before the date specified in the
society’s notice to him. Moreover, the Transfer Regulations require that the Transfer
Statement must contain a forecast of the amount and proportion of the total
consideration which is expected to be distributed to Trustee Account Holders (see
paragraph 4.2c).

3.18

It appears to the Authority that it will be desirable for the final date for receipt of
statutory declarations from Trustee Account Holders to be shortly before the vesting
date so that declarations may take account of any changes in the identity of the
account holder or the status of the beneficiary or beneficiaries. Trustee Account
Holders must also be able to make an informed judgement as to whether the terms of
the distribution scheme are such that making a statutory declaration will be in the best
interests of the beneficiary or beneficiaries of an account; they cannot do this until the
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full terms of the proposed scheme have been published in the Transfer Statement and
made available for inspection in the Transfer Agreement. The Authority expects,
therefore, that societies will issue notices under section 102B to Trustee Account
Holders not later than despatch of notices of the SGM at which the Transfer
Resolutions are to be considered, and that the specified date for returning statutory
declarations by Trustee Account Holders will be on, or shortly before, the vesting date
or, in any event, not less than 1 month after the despatch of the notices.

No

regulations have been made by the Treasury under Section 102D(11). However, to
meet the requirement that the Transfer Statement must contain a forecast of
distributions to Trustee Account Holders, and so that it can determine the qualifying
conditions for, and estimate the value of distributions to members generally, and
individually, particularly if the scheme includes a variable element, the Authority
expects that a society will need to write to all its members at least 2 months before the
Transfer Statement is expected to be issued advising them of the procedures for
dealing with distributions to Trustee Account Holders, perhaps also with the notices
envisaged by Section 102B(4), and asking them, if appropriate, to register their
interest in making statutory declarations as Trustee Account Holders.
The Successor Company
3.19

In a conversion, the successor company must be specially formed by the society (and
by no others than its nominees) wholly or partly for the purpose of assuming and
conducting the society’s business in its place and must be a company within the
meaning of the Companies Act 1985 or the Companies (Northern Ireland) Order 1986
which is a public company limited by shares (Section 97(12) of the 1986 Act) or a body
corporate incorporated in another EEA State with power to offer its shares or debentures
to the public (Section (97(13)). Section 98(3) of the 1986 Act provides that the
Authority shall not confirm the transfer if there is a substantial risk that the successor
will not become a credit institution which is authorised to accept deposits for the
purposes of the Act. The society must secure that the successor company is formed
having articles of association with the “requisite protective provisions”

(Section

97(4)(a) of the 1986 Act).
3.20

The terms of the transfer must include provision to secure that the society ceases to hold
any shares in the specially formed successor company by the date on which the society is
to dissolve (Section 100(11) of the 1986 Act).

The provisions of the 1986 Act

concerning the dissolution of the society and the disposal of any shares in its successor
are discussed in section 8.
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3.21

The “requisite protective provisions” are the provisions of Section 101 of the 1986 Act
which require the successor company to ensure that it does not allow one person, or two
or more persons acting in concert, to hold more than 15% of the shares of the company
during the period from the company’s incorporation until 5 years after the vesting date.
The purpose of this provision is, clearly, to protect the newly converted bank from
takeover. The provisions will cease to apply if the Authority so directs, or if the
successor company acquires another financial institution, as defined in Section 101(6),
or if the shareholders resolve to that effect by a majority representing at least 75% of the
nominal value of shares giving voting rights.

3.22

For a takeover, an existing company, which is to assume and conduct the society’s
business in its place, is defined in Section 97(12) and (13) of the 1986 Act as a company
within the meaning of the Companies Act 1985 or the Companies (Northern Ireland)
Order 1986 which is a public company limited by shares, or a body corporate
incorporated in another EEA State with power to offer shares or debentures to the
public, "carrying on business as a going concern on the date of the transfer agreement”.
Section 98(3) provides that the Authority shall not confirm the transfer if there is a
substantial risk that the successor will not become or, as the case may be, remain a credit
institution which is authorised to accept deposits for the purposes of the Act. The effect
of these provisions is that the business of a society may be transferred to a body
corporate incorporated in another EEA State which, at the date of the Transfer
Agreement, is a going concern and which is acceptable as a deposit taker to the
appropriate regulatory authority. To be a going concern, the company must actively be
carrying on a business before it can enter into an agreement to acquire the business of a
society. Conversely, it would not seem possible to use a company which carries on no
substantive business, other than employing its capital, simply as a vehicle for taking over
a society.

3.23

The successor company does not need to be authorised to accept deposits at the time of
the takeover offer or the Transfer Agreement; but it must be carrying on business as a
going concern. However, subsequent authorisation is a key criterion. An offer will not
be credible unless the company has first obtained an indication from the Authority or
other EEA competent authority that it is prepared to authorise, or to continue the
authorisation of, the successor company, upon transfer. As a practical matter, the
authorities would find it difficult to authorise an institution whose business from the
time of authorisation was not predominantly banking or deposit taking and would
require to be satisfied that the parent company (if any) as controller was fit and proper.
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Compensation For Loss of Office and Increased Emoluments
3.24

Any compensation for loss of office or diminution of emoluments attributable to the
transfer which is proposed to be paid to directors and other officers must be approved by
a separate special resolution, in addition to the Transfer Resolutions required to approve
the terms of transfer as a whole (Section 99 of the 1986 Act). Loss of office includes
loss of office in any other body held by virtue of the director’s or other officer’s position
in the society. “Compensation” is not defined in the 1986 Act, except to the extent that
Section 99(6) says that it includes benefits in kind.

In the Authority’s opinion,

compensation does not include statutory redundancy payments, damages for breach of
contract, or other payments, for example, falling due under the terms of a pre-existing
contract of employment, or a pre-existing arrangement giving rise to a reasonable
expectation.

However, it does include any proposed ex-gratia payments or other

provision of benefits in money or money’s worth. Societies should consider very
carefully the extent to which any proposed payment may exceed the amount provided
for by statute or contract. In view of the requirement in Section 99(4) that unauthorised
payments must be repaid by the recipient, societies are advised to take legal advice on
any payments which are not specifically authorised by the terms of a special resolution
passed by the members in accordance with Section 99(2)(a). The Treasury has not made
any regulations under Section 99(2)(b) and (3).
3.25

All proposed payments requiring approval by special resolution must be disclosed in the
Transfer Statement. In addition, the Authority will require disclosure in the Transfer
Statement of any other payments to directors or other officers arising directly from the
transfer. So that members are aware of the direct interest of the directors or other
officers in a transfer, societies should consider whether the amount, as distinct from the
fact, of any statutory or contractual payments should be disclosed where these arise
directly from the transfer. More generally, societies need to consider whether any facts
relevant to any director or other officer, or to any person(s) connected with any director,
should be disclosed where these are material to the decision of the members who are to
be asked to vote on the proposed transfer.

3.26

Increased emoluments are defined by Section 99A of the 1986 Act as an increase in
consequence of the transfer, and included in the terms of the transfer, for any director or
other officer, whether by way of increased remuneration or the grant of share options or
otherwise. The Authority is of the view that this formulation would include the receipt
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of distributions of funds or of rights to shares in consideration of the transfer which are
made to directors or other officers in their capacity as employees or pensioners of the
society or any of its subsidiaries.

However, this is a matter which can only be

conclusively determined by the courts.
3.27

Any such increase in emoluments is required by Section 99A(2) of the 1986 Act to be
put before a meeting of the society in an ordinary resolution approving such provision.
However, although such an ordinary resolution must be put to a meeting, it is not
required to be passed in order to authorise such increases which will be authorised by
the general approval of the transfer and its terms provided by the passage of the Transfer
Resolutions. Neither is it required that the ordinary resolution be put before the meeting
which is to consider the Transfer Resolutions. However, as is explained below, any
proposed increase in emoluments will have to be explained in the Transfer Statement,
and the Authority will have to be satisfied that the requisite ordinary resolution was put
before a meeting of the society when it considers a society’s application for confirmation
of a transfer.
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4.

INFORMATION PROVIDED TO MEMBERS

Statutory Requirements
4.1

Section 98(1) of and Part I of Schedule 17 to the 1986 Act require a building society
which desires to transfer its business to a company to send a statement relating to the
proposed transfer to every member entitled to notice of a meeting of the society. This
may be either a Transfer Statement or a Transfer Summary, and is to be included in or
with the notice of the meeting at which the Transfer Resolutions are to be moved. If a
Transfer Summary is sent, then the society must also make the Transfer Statement
available forthwith, free of charge, to every member who asks for it. The Treasury has
power to make regulations for the purpose of specifying the matters of which Transfer
Statements and Transfer Summaries are to give particulars. No Transfer Statement shall
be sent or made available unless its contents, so far as they concern the matters so
specified, and any other matters which the Authority may require in the case of a
particular transfer, have been approved by the Authority. The Transfer Summary,
however, is not required to be approved by the Authority.

The Transfer Statement
4.2

The Transfer Statement has to contain the particulars of the “prescribed matters” which
are set out in Schedule 1 to the Transfer Regulations. It must also include particulars of
any other matters which the Authority may require (paragraph 3(1)(b) of Schedule 17 to
the 1986 Act). Note that Regulation 3(2) of the Transfer Regulations provides that if a
particular matter is not ascertainable at the time, a forecast may be given; for example,
of the percentage amount of the Statutory Cash Bonus, or of the division of any
distribution of shares or cash among different classes of recipient (see subparagraph c).
The principal matters which a Transfer Statement must contain can be summarised as
follows:
(a)

a factual statement of the strategic options considered by the board and the
reasons why it decided to recommend the particular proposals being put to the
members. In the case of a takeover, the board must also provide a valuation of
the business compared with the consideration which is proposed to be paid by
the successor company, and state whether it considers the offer price to be fair
and reasonable;
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(b)

disclosure of the names of any building societies or companies from which
written proposals for merger or takeover were received within the preceding 12
months as required by Regulation 3 of the Transfer Regulations. The fact of the
proposal, the name of the proposer and the terms of the proposal must be
disclosed, unless the proposer has requested either that the whole matter, or just
the terms of the proposal, be treated as confidential. An invitation to discuss a
possible merger or takeover would probably not constitute a “proposal”. A
society should consider carefully, and take advice on, whether any approach it
has received does qualify as a disclosable proposal. If no proposals have been
received that fact could be stated in the Transfer Statement, for the avoidance of
doubt;

(c)

details of any share and/or cash distribution scheme, as provided by the Transfer
Agreement, and showing separately the estimated amount of the benefits (if any)
to be conferred on members, Trustee Account Holders, and on others such as
employees and pensioners of the society, and giving information about the value
of any shares including, if unquoted ordinary shares, an illustrative estimate of
the market price of the shares if they had been issued at some specified date
within the previous 6 months;

(d)

the consequences of the transfer for members of the society, including a clear
explanation of the potential effects on interest rates and containing, in particular,
a factual statement of changes in the factors relevant to the determination of
interest rates on retail deposits and loans by the successor company compared
with the society (having regard to the need for the company to pay dividends to
its shareholders), and including any change in the terms on which deposits are to
be held and any changes in the applicable terms of the statutory protection
scheme and complaints handling arrangements;

(e)

the consequences of the transfer for employees of the society, including any
changes in the branch structure or economies in head office departments;

(f)

the financial interests of the directors and other officers arising from, or as a
consequence of, the transfer. If directors or other officers have no financial
interests in the transfer, either by way of increased emoluments, compensation or
other benefits, this should be stated explicitly, for the avoidance of doubt;
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(g)

the main features of the published consolidated annual accounts of the society
group for the last 3 financial years and its current financial position, including
the amount of the society’s reserves, at a date not more than 6 months prior to
the date of the Transfer Statement;

(h)

in the case of a takeover, the main features of the published annual accounts of
the successor company group for the last 3 financial years, its current financial
position at a date not more than 6 months prior to the date of the Transfer
Statement, and key business indicators of the society group and the successor
company group for each of the past 3 financial years. If the successor company
is a significant subsidiary within a group, the Authority may require
corresponding information about the company alone to be given;

(i)

the future financial prospects of the successor company;

(j)

the intended range and relative importance of the activities of the successor
company and any change proposed following the transfer;

(k)

in the case of a takeover, the structure and activities of any group to which the
successor company belongs;

(l)

a summary of the provisions of the Transfer Agreement concerning the
conditions precedent to its completion and providing for its termination;

(m)

a statement as to whether the transfer will conflict with any contractual
obligations of the society (which would include agency agreements);

(n)

the total estimated costs and expenses of the transfer, together with (if
applicable) the estimated amount of, and the terms on which, fees and
disbursements will be paid to advisers, such as merchant bankers, relating to the
valuation of the business;

(o)

responsibility statements by the directors of the society and the successor
company, and opinions of the external auditors and any other experts, such as
merchant bank advisers;

(p)

if a Transfer Summary is issued, a statement that the full Transfer Statement will
be provided free and on request and how it can be obtained.
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The Transfer Summary
4.3

A Transfer Summary may be sent, instead of the Transfer Statement, in or with the
notice of the meeting at which the Transfer Resolutions are to be considered, to every
member entitled to that notice. As its title indicates, the Transfer Summary must contain
information derived from the Transfer Statement, particulars of which are prescribed by
Schedule 2 to the Transfer Regulations: principally, that is, the matters described in
paragraph 4.2, in summary form, excepting detailed financial information and terms of
the Transfer Agreement. The basic qualifying conditions for a distribution of funds or
shares might, for example, be summarised in the form of flow charts. More complex
information, such as that relating to successors to deceased members, or second named
joint account holders, should also be summarised with affected persons being referred to
the Transfer Statement and, perhaps, special leaflets on particular terms.

4.4

Unlike the Transfer Statement, the Transfer Summary does not have to be approved by
the Authority. It is to be compiled by, and on the responsibility of, the directors of the
society and of the successor company. If a society decides to send a Transfer Summary,
rather than the Transfer Statement, with the notice of the meeting, then the Transfer
Summary must contain the directors’ responsibility statements and state that it has not
been approved by the Authority while the full Transfer Statement, which has been so
approved, is on request available free of charge, to any member of the society to whom
the Transfer Summary was sent, at any branch or office of the society or by post.

The Transfer Document
4.5

The Transfer Statement or Transfer Summary does not have to be a separate document.
In practice it will usually be convenient to include it in a comprehensive Transfer
Document which will also contain the notice of the meeting at which the Transfer
Resolutions are to be moved, an explanation of the transfer procedure (including details
of the confirmation stage - see section 6) and a description of the requirements of the
society’s Rules concerning entitlement to vote. It may also be convenient to include
additional material required by the UKLA in connection with a flotation. However, the
statutory Transfer Statement or Transfer Summary within the Transfer Document should
be clearly identified as such (either by printing it on a different colour of paper or by
some other means). An illustrative example of the structure of a Transfer Document
containing a Transfer Statement is given in Annex A to this chapter. A Transfer
Document containing a Transfer Summary should take much the same form (in that
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case, the Transfer Statement made available to the members on request could be a
separate document).
4.6

If shares in the successor company are proposed to be offered to members, either for
subscription or free of charge, the society will need to consider whether and, if so, how it
should combine the information relevant to the members’ decision on the proposed
transfer, and that relevant to the share offer, in one document. The two requirements
differ, particularly in extent. Combining the Transfer Statement and share prospectus
may run the risk of confusing the issues for some members.

4.7

The Authority and its staff may be willing, but only if time and its resources permit, to
comment informally on material additional to the statutory Transfer Statement which the
board proposes to put to the members. The Authority considers that, if asked, it can best
help the board and the members by making informal comments at the formative stage.
However, it will only comment on the clear understanding that the final decision on
what information to put to the members outwith the Transfer Statement is for the board
to decide. The Authority is conscious that it may have to assess such additional material
in the light of representations on the society’s application for confirmation of the
proposed transfer, and any comments which it does offer are without prejudice to its
position in those proceedings.

4.8

However, the Authority cannot undertake the additional work of reviewing and
commenting upon the draft Transfer Summary. As is noted in paragraph 4.4, the board
alone is responsible for ensuring that the Summary fairly and accurately summarises the
prescribed information in the Transfer Statement, and that it fulfils the requirements of
the 1986 Act and the Transfer Regulations. As with the other information provided to
the members in addition to the Transfer Statement, the Authority will review the
Transfer Summary at the confirmation stage of the transfer procedure.

Board Statements
4.9

The Transfer Regulations, deliberately confine the particulars required to be included in
the statutory Transfer Statement to information which is factual and which can be
verified by a society and its professional advisers, including factual statements of the
reasons why the board decided to recommend the transfer and its terms (which may
include statements of the board’s belief and opinions, clearly identified as such) and the
options it considered for the future conduct of the society’s business, all of which can be
verified by reference to the board’s minutes and papers. A board may choose to engage

IPSB Constitutional Chapter 3 Transfer Procedures
Page 32 of 87

in more general advocacy of the merits or fairness of its proposals elsewhere in the
documents sent to members, in which case, the Authority may have to have regard to
whether such material is consistent with the information given in the statutory Transfer
Statement when it comes to consider an application for confirmation.
4.10

The whole Transfer Document should be covered by responsibility statements by the
directors of the society and the successor company. This may be given along the
following lines (either a joint statement or separate statements by each board):
“The directors of ..... Building Society and the directors of ........ accept
responsibility for the information relating respectively to the society and the
company which is contained in this document. To the best of the knowledge and
belief of the directors (who have taken all reasonable care to ensure that such is
the case) the information contained in this document is in accordance with the
facts and does not omit anything likely to affect the import of such information”.

Application and Authority Approval
4.11

It will be helpful to both the society and the Authority for the society to consult the
Authority about the outline structure of, and main features to be contained in, the
Transfer Document at an early, formative stage. The Authority will also be prepared to
consider a full specification of the proposed cash or share distribution scheme.
Thereafter, a formal written application for approval of the statutory Transfer Statement
must be made to the Authority by, or on behalf of, the board and accompanied by a draft
Transfer Statement which should be as complete as is reasonably practicable at that
stage, together with the fee prescribed by the current Fees Rules.

4.12

The Authority will then consider the application and decide whether or not to approve
the Transfer Statement. It must satisfy itself that:
(a)

in its opinion, the terms of the transfer scheme described in the Transfer
Statement are consistent with the 1986 Act;

(b)

the Transfer Statement contains particulars of the matters required by the
Transfer Regulations;

(c)

there is no further material information which it appears to the Authority, on the
basis of what it knows at that time, is relevant to the decision of the members
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and is appropriate to the Transfer Statement (since that Statement carries the
explicit approval of the Authority);
(d)

the information in the Transfer Statement is presented clearly, in a balanced way,
is consistent with the facts as known to the Authority, and is supported by
responsibility statements from the directors and by opinions from the society’s
auditors and advisers.

For that purpose, the Authority will require supporting documentary information,
including, in particular:
(e)

the draft Transfer Agreement, which will incorporate a full specification of the
transfer distribution scheme (the Transfer Statement by itself being an
inadequate basis for considering the legal issues);

(f)

a description, supported by opinions of the society’s auditors and legal advisers,
of the terms of the proposed scheme of distributions of funds or shares to
members, Trustee Account Holders and others, including the systems and
procedures required to make the distributions and copies of the notices and other
documents to be used;

(g)

in the case of a specially formed company, the draft articles of association of the
successor company (including the requisite protective provisions);

(h)

the Rules of the society (6 copies);

(i)

the full accounts and auditors’ reports on which the financial information is
based;

(j)

a checklist of the information required by the Transfer Regulations showing
where each item may be found in the draft Transfer Statement.

4.13

The process of consideration will consist of discussions and correspondence between the
Authority and the society, which are likely to lead to the production by the society of one
or more redrafts of the Transfer Statement to take account of the Authority’s comments,
and refinements proposed by the society, to improve the clarity, completeness and
drafting of the Statement. Clearly, the time necessary to complete this process will
depend upon the quality and completeness of the draft Statement submitted with the first
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application, the complexity of the proposed terms of the transfer and whether they
include any novel features, and whether it proves necessary to apply to the High Court
for the determination of any legal issues. The Authority will seek to deal with the
process efficiently and expeditiously. However, its speed of response will necessarily be
affected by the factors referred to above as well as the commitments and priorities of the
Authority’s relevant resources. The draft Transfer Statement must also be fully verified,
to the satisfaction of the board, which process may be expected to take up to 6 weeks.
4.14

The Fees Rules provide that a further fee is payable by the society each time it submits a
revised draft Transfer Statement to the Authority for approval. However, the Authority
may waive or reduce the additional fee where it is satisfied that the revisions to the
original, or previous, draft are not substantial.

4.15

When the society has settled on the final draft of a Transfer Statement which the
Authority is minded to approve, the society should submit two authenticated copies of
the final draft Transfer Statement to the Authority with the following documents:
(a)

a certified copy of the Transfer Agreement made between the society and the
successor company;

(b)

the Memorandum and Articles of Association of the successor company;

(c)

a checklist of the information required to be included in the Transfer Statement
pursuant to the Transfer Regulations;

(d)

certified copy of an opinion from the society’s auditors pursuant to paragraph 17
of Part I of Schedule 1 to the Transfer Regulations;

(e)

certified copies of any other experts’ reports or opinions which appear or are
referred to in the Transfer Statement;

(f)

certified copy of an opinion from the successor company’s auditors pursuant to
paragraph 17 of Part I of Schedule 1 to the Transfer Regulations;

(g)

statutory accounts of the society and its connected undertakings for the previous
3 financial years, together with a reconciliation between those accounts and the
figures appearing in the Transfer Statement;
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(h)

in the case of an existing company, consolidated statutory accounts of the
company/group for the previous 3 financial years, together with a reconciliation
between those accounts and the figures appearing in the Transfer Statement;

(i)

certified copy of a letter of consent from the society’s auditors relating to the
issue of the Transfer Statement;

(j)

in the case of an existing company, certified copy of a letter of consent from the
successor company’s auditors relating to the issue of the Transfer Statement;

(k)

certified copy of a letter of consent from the Banking Regulator relating to the
issue of the Transfer Statement with the inclusion of a statement as to the
willingness of the Banking Regulator to authorise or, as the case may be, to
continue to authorise the successor company to accept deposits;

(l)

certified copies of letters of consent from any other experts relating to the issue
of the Transfer Statement with the inclusion of any reports or opinions referred
to in paragraph 4.15(e);

(m)

certified copies of responsibility letters signed by the directors of the society (see
paragraph 4.10);

(n)

certified copies of responsibility letters signed by the directors of the successor
company (see paragraph 4.10);

(o)

certified copies of the minutes of the boards of the society and the successor
company approving the Transfer Statement, the Transfer Agreement and related
documents and approving the release of the responsibility letters mentioned in
4.15(m) and (n) (respectively) to the Authority;

(p)

an assurance from the directors of the society concerning the society’s register of
members and its systems (see paragraph 5.15);

(q)

a declaration by the directors of the society, and a similar declaration (as
appropriate) by the directors of the successor company, along the following
lines:
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“We confirm that the statutory Transfer Statement was approved at a meeting of
the Board of Directors of the Society held on (...................................). The
Directors of the Society agreed that copies of the responsibility letter could be
made available to the Financial Services Authority in connection with this
application. We also confirm that apart from the inclusion of [..........................]
no other changes have been made to the statutory Transfer Statement from the
Pre-Approval

proof

dated

(.................................)

handed

to

you

on

(..........................) and that no changes have been made to the Transfer
Agreement from the draft dated (.......................) and handed to you on
(.................................).”
“We hereby request pursuant to our application dated (.........................), that the
Financial Services Authority approves, in accordance with paragraph 4(3) of
Schedule 17 to the 1986 Act, the contents of the statutory Transfer Statement so
far as they concern the prescribed matters (as defined in paragraph 1 of that
Schedule) and any matter of which particulars are required to be given under
paragraph 3(1)(b) of that Schedule.”
4.16

The Authority’s statement of approval of the Transfer Statement will be given as is set
out in Annex A.

4.17

The Authority’s approval of the Transfer Statement will be confirmed by returning to
the society one authenticated copy of the Transfer Statement with the Authority’s
certificate of approval signed by an authorised signatory for the Authority. The society
will be asked to give 50 copies of the printed Transfer Document and Transfer
Summary, if any, to the Authority when they are available. There is no statutory
requirement for copies of the Transfer Statement and Transfer Summary to be placed on
the public file of a society but, because they are both public documents, the Authority
will pass copies of them, and the Transfer Document, to the Central Office for filing. If
a public announcement of the transfer proposal was not to be made until after the
Authority had approved the Transfer Statement, the Authority would not pass copies of
the Statement, Summary or Document to the Central Office until after the
announcement. None of the other documents referred to in paragraph 4.15 will be
passed to the Central Office.

4.18

The number of copies of the Transfer Statement to be printed will, of course, depend
upon whether a society intends to distribute a Transfer Summary to its members with the
notice of the general meeting. In that case, the society must make its own judgement
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about the number of copies of the full Transfer Statement to be printed, bearing in mind
the requirements of paragraph 4(2) of Schedule 17 that sufficient copies must be
available at every office or branch of the society and for despatch by mail.
A Note on Style
4.19

A Transfer Document is bound to be lengthy and somewhat complex. It has to contain a
lot of information, but its complexity will depend to a large extent on the terms of the
transfer, particularly the transfer distribution scheme, proposed by the board. Bearing in
mind that the purpose of the Transfer Statement is to provide information to the
generality of members, it should be written in a clear and concise style and, so far as
possible, in plain English. The Authority will be concerned that, because the statutory
Transfer Statement is largely concerned with matters of fact, those matters are presented
clearly and unambiguously. To the extent that it is necessary to include statements of
the opinion or belief of the board, those statements should be clearly identified as such
in the Transfer Statement. The board’s views on the fairness and merits of the proposed
transfer and its terms will form a separate part of the Transfer Document, as discussed in
paragraph 4.9. Annex A suggests a structure for the Transfer Document which is
designed to present its readers with a clear and logical sequence of topics.

The

Authority suggests that one of the main tasks of the society’s project manager (see
paragraph 2.13) should be to ensure that the Transfer Document is drafted in a clear and
concise style. This will be a great help in achieving the Authority’s approval of the
Transfer Statement, and the board’s verification of the whole Transfer Document,
without undue difficulty and within a reasonable timescale.
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5.

GENERAL MEETINGS AND RESOLUTIONS
This section describes the requirements of the 1986 Act concerning members’
entitlement to vote, the register of members and the sending of notices of meetings.
It also discusses general meeting arrangements, the resolutions and majorities
required and the counting of votes.

The directors of a society must satisfy

themselves that they observe the general law on meetings, the relevant provisions of
the 1986 Act and the society’s own Rules.
Resolutions and Voting Majorities
5.1

The 1986 Act provides that a transfer must be approved by the requisite Transfer
Resolutions in accordance with paragraph 30 of Schedule 2 (Section 97(4)(c)) as
follows:
(a)

a borrowing members’ resolution passed on a poll by a simple majority of
borrowing members qualified to vote and voting (see paragraph 29(1) of
Schedule 2 for the definition of a borrowing members’ resolution); and

(b)

a shareholding members’ resolution (see definition in paragraph 27A of
Schedule 2) passed on a poll by a majority of at least 75% of shareholders
qualified to vote and voting, and on which:
(i)

in the case of a conversion, not less than 50% of shareholders qualified
to vote on a shareholding members’ resolution voted (see SI 1997/2714);
or

(ii)

in the case of a takeover, not less than 50% of shareholders qualified to
vote on a shareholding members’ resolution (or shareholders so eligible
who held not less than 90% of the total share balances held on the voting
date by all shareholders qualified to vote) voted in favour;

provided that, in each case, notice has been duly given that the resolution is to be moved
as a shareholding members’ resolution or a borrowing members’ resolution, as the case
may be, and, in the case of the shareholding members’ resolution, that the resolution will
not be effective unless it satisfies the requirements specified in 5.1 (b) A member may
vote either in person at the meeting or by appointing a proxy, and paragraph 33(1) of
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Schedule 2 provides that the voting on Transfer Resolutions may not be conducted by
postal ballot.
5.2

Section 99(2) of the 1986 Act provides (see paragraph 3.24) that, where a society
proposes to pay compensation to directors or other officers for loss of office or
diminution of emoluments, attributable to the transfer, such compensation must be
approved by a special resolution of the society’s members; that is, a resolution passed by
a majority of at least 75% of members (both shareholding and borrowing members
together) qualified to vote and voting (paragraph 27 of Schedule 2 to the 1986 Act).
This resolution is separate from the Transfer Resolutions required to approve the other
terms of transfer. The Treasury has not made regulations under Section 99(3) of the
1986 Act to set limits below which compensation may be paid without the authority of a
special resolution.

Therefore, in every case where compensation is proposed, the

members must vote on the proposal as a separate issue from whether they approve the
proposed transfer itself. “Other officers” include, in addition to the Chief Executive and
Secretary, any persons who exercise managerial functions under the immediate authority
of a director or the Chief Executive of a society (see “manager” and “officer” in Section
119 of the 1986 Act).
5.3

As is described in paragraphs 3.26 and 3.27, if the terms of a transfer include provision
for increased emoluments of directors or other officers in consequence of the
transfer, an ordinary resolution approving any such provision must be put before a
meeting of the society. An ordinary resolution is passed by a simple majority of
members (both shareholding and borrowing members voting together) qualified to vote
and voting. However, it is not required that the resolution must be put to the same
meeting as the Transfer Resolutions, neither is approval of the ordinary resolution
required to authorise such increased emoluments which, as terms of the transfer, are
authorised by the passage of the Transfer Resolutions. The purpose of Section 99A of
the 1986 Act is to give the members an opportunity to express their views on these
matters separately from their decision on whether or not to approve the transfer and its
terms.

Notice of the Meeting
5.4

Paragraph 22 of Schedule 2 to the 1986 Act requires that notice of a meeting shall be
given to every member of a society who would be eligible to vote at the meeting. The
notice is also to be given to every member who will attain the age of 18 years on or
before the date of the meeting, and to every person who becomes a shareholding or
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borrowing member of the society after the date of the notice but before the date specified
by the society as the final date for the receipt of proxy voting forms. Note also that the
Transfer Statement or the Transfer Summary, as the case may be, must also be sent to
every member entitled to notice of the meeting (paragraphs 2 and 4(1) of Schedule 17 to
the 1986 Act).
Entitlement to Vote
5.5

Paragraph 5 of Schedule 2 to the 1986 Act provides that no person may be a member of
a building society unless he or she is a shareholding member or a borrowing member. A
shareholding member is a person who holds a share in the society (that is, an investment
in a share account or PIBS). A borrowing member is a person who is indebted to the
society in respect of a loan fully secured on land. However, the Rules may provide that
borrowing membership is conferred by a loan substantially secured on land, or shall
cease if the loan is foreclosed or the land is taken into possession by the society. A
minor (that is a person under 18 years of age) may be a member, but may not vote on
any resolution.

5.6

The mandatory provisions of Schedule 2 to the 1986 Act concerning a member’s
entitlement to vote on a resolution, which must be reflected in societies’ Rules, are that
the member must be a member on the voting date, must have been a member at the end
of the last financial year before the voting date (paragraph 23(1) of Schedule 2) and must
have attained the age of 18 years (paragraphs 5(3) and 34(2) of Schedule 2) on or before
the date of the meeting. So far as borrowing members are concerned, the member is not
entitled to vote in that capacity if his indebtedness to the society at any relevant time is
less than £100 (paragraphs 29(2) and 36 of Schedule 2).

5.7

However, Schedule 2 specifies the following further provisions, some, none or all of
which may be included in a society’s Rules with respect to the entitlement of
shareholding members to vote on any resolution; a person must (see Schedule 2
paragraphs 23(3) to (5) and 36):
(a)

have a qualifying shareholding (which must not be set higher than £100), in one
or more share accounts or PIBS, on the “qualifying shareholding date”;

(b)

hold shares on the voting date; and

(c)

have held shares continuously between those two dates.
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5.8

The “qualifying shareholding date” is either: the last day of the financial year
preceding the voting date; or, if the voting date falls during that part of a financial year
which follows the conclusion of the society’s AGM commenced in that year, the first
day of the period beginning 56 days before the date of the meeting. Therefore, if a
society’s Rules, following the BSA Model Rules (Fifth Edition), include the provisions
concerning shareholding and continuity of membership, described in paragraph 5.7, and
if the voting date is later than the AGM in that year, a person to be entitled to vote
on a shareholding members’ resolution must:
(a)

have been a shareholding member on the last day of the previous financial year;

(b)

have held shares to the value of at least £100 on the day 56 days before the date
of the meeting;

(c)

have held shares continuously from the 56th day through to the voting date; and

(d)

hold shares on the voting date.

But note that there is no requirement for continuity of shareholding between 5.8(a) and
(b) (In contrast, in the case of an ordinary or special resolution, membership at 5.8(a)
may be satisfied by either borrowing or shareholding membership provided the
shareholding member satisfies the other conditions of (b) to (d). in order to vote in his or
her capacity as a shareholder.) Note also that a person cannot meet a requirement for
“holding shares” on a given date, or during a given period, by relying on his holding of a
share account with an overdrawn balance; and a person cannot meet a requirement for
being a “member” on a given date (for example, at 5.8(a)) by relying on his holding of
such a share account.
5.9

The mandatory provisions of Schedule 2 concerning entitlement to vote on a
borrowing members’ resolution are, as noted above, that the member must have been,
and be, indebted to the society for at least £100 (whether on one or more accounts) at the
end of the last financial year before the voting date, and on the voting date, in respect of
an advance fully secured (or, if the Rules permit, substantially secured) on land
(paragraphs 5(2), 23(1), 29(2) and 36 of Schedule 2) and have attained the age of 18
years by the date of the meeting (paragraphs 5(3) and 34(2) of Schedule 2). But note
that there is no dispensation in the 1986 Act for the Rules to reduce the qualifying
amount below £100, nor to provide for a continuity of membership qualification.
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5.10

Schedule 2 makes provision in respect of joint shareholders (paragraph 7) and joint
borrowers (paragraph 8). The only person entitled to exercise the right to vote on
behalf of the joint shareholders or joint borrowers is the one who is named first in the
records of the society, described respectively as the “representative joint holder” or the
“representative joint borrower”.

5.11

A member may vote once only on any resolution, irrespective of the number of accounts
he or she may hold. The amount of the balance(s) held on account(s) is not material,
except to qualify to vote - see paragraphs 5.6 to 5.8. Thus, a member with several share
accounts and/or several mortgage accounts, whether as sole and/or representative joint
holder, may vote once only on any resolution. When the membership votes as a whole
on an ordinary or a special resolution, each member may vote only once, whether he or
she is a shareholding or a borrowing member or both. Where shareholding members
and borrowing members vote separately, as on the Transfer Resolutions, members
entitled to vote may vote only once, if a shareholding member, on the shareholding
members’ resolution and once, if a borrowing member, on the borrowing members’
resolution. A person entitled to vote both as a shareholding member and as a borrowing
member may of course, vote once on each resolution.

5.12

The “voting date” is defined by paragraph 23(6) of Schedule 2 as, for this purpose,
either:
(a)

for members who appoint a proxy, the last date specified by the society for the
receipt of proxy voting forms, which may not be more than 7 days before the
date of the meeting (paragraph 24(6) of Schedule 2). A proxy vote remains valid
if the member ceases to be a member after the proxy voting date but before the
date of the meeting (paragraph 24(2) of Schedule 2); or

(b)
5.13

for all other members, the date of the meeting.

The guidance given in the foregoing paragraphs of this section is intended to give a
general description of the provisions of the 1986 Act and of the Rules suggested by the
BSA Model Rules. Societies are advised to satisfy themselves that they observe the
specific provisions of the 1986 Act and of their own Rules.
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Register of Members
5.14

Every society is required to maintain a register of the names and addresses of its
members and whether each member is a shareholding member or a borrowing member
or both. (Schedule 2, paragraph 13). The register should, so far as possible, be “deduplicated”; that is, multiple account holders should be identified and their names
recorded once only in the register.

A society’s systems must also be capable of

recognising those members who are eligible to vote by, for example, aggregating share
account balances of multiple account holders to check that they have the requisite
qualifying shareholding, by checking members’ continuity of shareholding, and by
identifying minors (see paragraphs 5.5, 5.6 and 5.9). This information is required to
ensure that the notice of the meeting is sent to all the members entitled to receive it, and
that the scrutineers have adequate systems to validate the votes cast on the Transfer
Resolutions.
5.15

The directors of a society contemplating a transfer must satisfy themselves, in
consultation with their external auditors, or other advisers, that the society’s systems are
capable of delivering the information described above. The Authority will require an
assurance on this point when the society applies for approval of the Transfer Statement.
One of the criteria which the Authority has to consider at the confirmation stage is
whether some relevant requirement of the 1986 Act or the Rules was not fulfilled (see
section 6).

5.16

The problem of avoiding duplication in the register of members is significant for most
societies of any size. Societies generally now seek to establish, when new accounts are
opened, whether or not the applicant is an existing member and, if so, which accounts
are relevant to voting and other membership rights. The task of identifying multiple
account holders is complicated by confidentiality requirements. For example, if two
accounts are held by a Mr A Smith and a Dr A Smith, both at the same address, the
society cannot know (in the absence of other information such as date of birth) whether
the two accounts belong to the same person, one opened before and one after he
qualified, or by the doctor and his son. A letter of enquiry to one asking about both
accounts would risk breaching customer confidentiality. If it is the same person, there is
a risk that he will be given the opportunity to vote twice or, if neither account holds
more than £100 but they aggregate above that qualifying amount, be denied a vote to
which he is entitled. It is good practice for a society, when it has announced its intention
to transfer its business, to write to all its members individually setting out the
information about them which it holds on its records, inviting them to confirm that the
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information is correct and to say whether they have received more than one such letter as
a shareholder or as a borrower.
5.17

Where a society identifies a number of accounts which appear to be held by a single
member, but it cannot be sure, then it must send separate meeting notices in respect of
each account which satisfies the qualifying conditions for entitlement to vote. Where
such accounts do not separately entitle the member to vote but would do so if aggregated
(by satisfying the £100 minimum shareholding condition) the society may consider it
advisable to send separate notices in respect of each account with the warning that, on
the information available to it, the society believes that the member is not eligible to
vote. However, its systems should identify the possible multiple holding so that, if more
than one vote is received in respect of that group of accounts, the scrutineers are alerted
to the possibility, and can check the proxy forms for evidence of invalid duplicate votes.
The voter’s declaration suggested by the BSA Model Rules, in conformity with
paragraph 34 of Schedule 2 to the 1986 Act, provides some protection against votes
being cast by minors, but none against duplicate votes. It is, however, the duty of each
society to make sure that its register of members is reliable.

General Meeting Arrangements
5.18

Paragraphs 5.19 to 5.25 consider the requirements for sending notices of meetings and
Transfer Statements, or Transfer Summaries, to members, and the conduct of meetings
at which Transfer Resolutions are to be moved. It is for societies to satisfy themselves
that they comply with the relevant requirements of the 1986 Act, their Rules and the
general law on meetings
Notice of Meeting

5.19

The statutory requirements concerning notices to members are in paragraph 22 of
Schedule 2 to the 1986 Act. Notice of the meeting must be given to each shareholding
and borrowing member of the society who would be eligible to vote at the meeting if the
meeting were held on the date of the notice (a single date for all notices irrespective of
when they are despatched). In addition, notice must also be given to any person who
will attain the age of 18 years after the date of the notice but on or before the date of the
meeting, and to every person who becomes a shareholding or borrowing member of the
society after the date of the notice but before the final date for receipt of proxy voting
forms, provided, in each case, that the member will be entitled to vote. Note also that
the Transfer Statement or Transfer Summary must be sent in or with the notice to every
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person entitled to receive it (paragraphs 2 and 4 of Schedule 17 to the 1986 Act).
Accidental omission to give notice of a meeting to any person entitled to receive it does
not invalidate the proceedings at the meeting. However, “accidental omission” does not
include a systemic failure to send notices (e.g. omitting to send notices to new
shareholders or borrowers, or omission of a group or class of members from the mailing
list arising from a fault in a computer programme), nor all cases of error by management
- see also paragraph 5.38.
5.20

The 1986 Act also provides, in paragraph 21 of Schedule 2, for the length of notice to
be given to members. The period of notice given must be not less than 21 days or such
longer period as the society’s Rules prescribe. The precise procedures for sending
notices, the way in which the days are to be counted, and presumed receipt of notices
duly sent, will normally be set out in the Rules. Particular points to note are:
(a)

the 21 days’ notice expires with the closing date for the receipt of proxy voting
forms, not the date of the meeting;

(b)

if reliance is to be placed on a provision in the Rules that notices can be deemed
to be served 24 hours after posting, then first class post or equivalent means of
delivery should be used. However, it is advisable to allow a margin of at least an
extra day or two, but more if second class post is used;

(c)

if a society contracts with a commercial mailing firm, it must ensure that the firm
is comprehensively instructed about the society’s despatch and delivery
requirements, and the society should carry out spot checks to satisfy itself that its
instructions are being properly carried out. A failure by the contractor may
invalidate the meeting, even if the society itself has used its best endeavours to
police the operation.

5.21

The Transfer Statement or Transfer Summary, as the case may be, is required, by
paragraph 4(1) of Schedule 17 to the 1986 Act, to be sent “in or with” the notice of the
meeting to every member entitled to that notice. As is suggested in section 4, it may be
expedient to include both in a comprehensive Transfer Document or booklet.

5.22

Notices and Statements or Summaries need not be sent to any member in whose case the
society has reason to believe that communications sent to him at his registered address
are unlikely to be received by him (Schedule 2, paragraph 14). In those circumstances, a
society is required to place notices of the meeting prominently in every branch office, or
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to place advertisements in newspapers circulating in the areas in which the society’s
members live. Such notices or advertisements must be published at least 21 days before
the date of the meeting, and must state where members can obtain copies of the Transfer
Summary, the Transfer Statement, the Transfer Resolutions and proxy voting forms
(paragraph 35 of Schedule 2 to the 1986 Act).
5.23

It should be noted, however, that a member’s “registered address” may not be the
address shown in the society’s register of members but a different address to which the
member has requested that communications from the society be sent (paragraph 13(4) of
Schedule 2 to the 1986 Act).
Conduct of the Meeting

5.24

The meeting should be held at a time and place considered by the board to be most
convenient for the generality of the society’s members. This may not necessarily be the
same as the traditional time and place for the AGM. In deciding on this, the board
should take account of the geographical location of their members, and the probability
that an unusually large number of members may wish to attend a meeting to consider a
proposed transfer.

5.25

Subject to the society’s Rules, its chairman will normally chair the meeting. His
function as chairman of the meeting is to ensure that all views may be presented and
properly discussed. He is unlikely to be able to fulfil that role if he acts also as chief
advocate of proposals which are controversial among members. In such cases it might
be appropriate to give to another director the tasks of explaining the board’s
recommendations and of responding to questions from members.

5.26

A Transfer Resolution cannot be amended at the meeting except in a way which does
not change its substance at all. This is because an amendment to such a resolution has to
be subject to the same procedure and period of notice to members as the resolution
itself. If a board decides, after due notice of such a resolution has been sent to the
members, that the resolution should be amended, then it will be necessary to submit the
amended resolution, with due notice, to a general meeting at a later date, unless of
course there is still time to fulfil the notice requirements.
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Conduct of the Voting
5.27

The conduct of the voting must not only be fair but also be seen to be fair, otherwise the
result may be called into question by representers at the confirmation stage. The votes
must be counted by independent scrutineers. The board may ask the scrutineers, in
advance of the meeting, for a running tally of the number of votes being cast if it thinks
it might properly encourage more members to vote if the response is low. However, to
ask the scrutineers how the votes are being cast, before the time comes at the meeting to
instruct proxies, carries the risk of accusations, however unfounded they may be, and
possible challenge at the confirmation stage on the grounds that the board suppressed
proxy votes against the Resolutions, or unduly influenced members to vote in favour. A
board which asks the scrutineers for a running tally of votes, and which circulates its
members with further exhortations to vote, must be prepared to argue its case in the face
of such accusations at the confirmation hearing. Any circular to members sent after the
Transfer Document was sent to them must, therefore, be very carefully considered.

5.28

Experience has demonstrated the need for societies to take the greatest care to ensure
that they comply strictly with the statutory procedural requirements and their own Rules
on meetings and resolutions. The person chairing the meeting should ensure that he or
she is well briefed and aware of the Rules and the general law relating to procedural
resolutions, such as resolutions to adjourn the meeting. The Authority will require a
confirmatory report from the scrutineers on the validity of the voting procedures when
the society applies for confirmation (see paragraph 5.34).

5.29

The procedures for the conduct of proxy voting will normally be provided for in the
society’s Rules, in conformity with paragraphs 24 and 34 of Schedule 2. The 1986 Act
requires that every proxy form sent by a society to its members must enable the member
to direct the proxy how to vote (paragraph 24(4A)). In addition, to minimise the risk of
the society’s proxy voting procedures being misunderstood, the Authority recommends
that the design of the proxy form is carefully considered (preferably a self-contained
form clearly to be returned intact) and that it should include:
(a)

adequate space to insert the name of a proxy other than the chairman of the
meeting, and a statement (which must also appear in the notice of the meeting)
that the proxy appointed need not be a member of the society (a reminder that
the voting member’s own name should not be inserted will also be helpful);
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(b)

an explicit statement that if the member does not instruct his proxy to vote for or
against the resolution, then the proxy will cast the vote, or abstain, as he thinks
fit;

(c)

the declaration, as provided by the Rules, in accordance with paragraph 34 of
Schedule 2;

(d)

full recital of the text of the shareholding members’ or borrowing members’
resolution(s) or, if this is not practicable (e.g. because of space restrictions), a
clear indication that the full text may be found in the notice of the meeting;

(e)

instructions as to the return of completed proxy forms, including the last
effective date for receipt by the society or by the scrutineers. A pre-addressed
and pre-paid envelope or other sealed means of return should be provided.

5.30

The 1986 Act does not require societies to send proxy voting forms to members with
notices of meetings. However, the Authority believes that, on a matter as important as a
transfer, and bearing in mind the 50% turnout (conversion) and 50% support (takeover)
requirements on the shareholding members’ resolutions, societies would be well advised
to send a proxy voting form to members with the meeting notice. If a society decides,
nevertheless, not to send proxy forms to members entitled to vote, then it should make
clear to the members that proxy voting forms can be obtained on demand from its
branches and/or by application to a central point.

5.31

The arrangements for the collection of the proxy forms should be such as to secure
confidentiality and to avoid the risk of loss, whether accidental or deliberate. The Rules
may provide for return of proxy forms to the scrutineers either directly or to the society’s
principal office. Where proxy forms are returned to the society’s offices, the Authority
recommends that the procedures should incorporate the following features:
(a)

the proxy form should be enveloped or otherwise sealed so that the members’
voting instructions are concealed;

(b)

the envelope provided should be clearly marked so that the society can readily
identify and separate it from other mail without the envelope being opened;
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(c)

staff responsible for receiving and sorting mail should be given specific
instructions about the handling of proxy forms and the overriding importance of
security;

(d)

secure storage of proxy forms should be provided up to the point at which they
are handed over to the scrutineers;

(e)

equivalent handling and security procedures should be applied to proxy forms
handed in at branches.

5.32

The Authority suggests that proxy voting forms for shareholders and borrowers should
be easily distinguishable, perhaps by colour coding, both as an aid to members who may
be entitled to vote in each capacity, and as an aid to the scrutineers counting the votes.

5.33

Members may attend the meeting and vote in person.

There must, therefore, be

satisfactory systems in place in accordance with the Rules to identify and cancel any
proxy votes they may previously have returned.
Scrutineers’ Report
5.34

The scrutineers are responsible for checking the validity of votes cast in person and by
proxy. The scrutineers must be independent of the society and not have a direct interest
in the result of the voting. For example, they should not be officers expecting to receive
compensation or appointments under the terms of the transfer. It will usually be
appropriate to appoint the society’s auditors, and it is desirable that they should be
appointed not just for the arithmetical count of votes but also to supervise the voting
process as a whole so that they are in a position to confirm, after the vote, that all the
requirements of the 1986 Act and the society’s Rules have been complied with. This
would include:
(a)

determining and validating member mailing lists for notices of the meeting and
Transfer Statements or Transfer Summaries and for Trustee Account Holders
(see paragraphs 3.15 and 5.4);

(b)

despatch procedures;

(c)

timing of notices and despatch of documents;
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(d)

form and content of proxy voting forms;

(e)

receipt and custody of completed proxy voting forms;

(f)

validation of completed proxy voting forms to establish that members are
qualified to vote and that forms are properly completed;

(g)

identification and validation of members attending and voting at the general
meeting;

(h)

voting procedures at the meeting including casting of proxy votes, count of votes
cast in person and aggregation of proxy and personal votes cast on the Transfer
Resolutions, and on any special resolution required to authorise the payment of
compensation to directors or other officers;

(i)

voting procedures at the meeting, or at another meeting, as the case may be, and
the count of votes on any ordinary resolution to approved increased emoluments
of directors or other officers (if required).

5.35

To fulfil the duties outlined above, it is suggested that the scrutineers would need to:
(a)

examine the systems and procedures to be employed by the society, before they
are implemented, to ensure that they are satisfactory;

(b)

carry out such checks and tests as they consider necessary during the operation
of the procedures as will enable them to be satisfied that the specified procedures
are being carried out in practice;

(c)

provide that where validation functions are carried out by the society’s staff this
is done under the direction and supervision of the scrutineers;

(d)

direct and supervise the count of the votes cast both by proxy and personally at
the meeting.

5.36

Validation checks during the counting of votes may be expected to include the
following:
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(a)

only proxy forms which comply with the 1986 Act and the society’s Rules have
been used;

(b)

the member is eligible to vote under the 1986 Act and under the society’s Rules
(NB a proxy vote may still be valid even though the member has ceased to be
entitled to attend and vote at the meeting after the closing date for receipt of
proxies - see paragraph 5.12 (a));

(c)

only one proxy form per member eligible to vote is included in the count
(separate forms may be sent to and returned by a person eligible to vote on both
the shareholding members’ resolution and the borrowing members’ resolution);

(d)

minors are excluded and that there is an explicit confirmation by each member
voting by proxy that he is aged 18 or over;

(e)

the proxy form is completed and signed and is otherwise valid (where a proxy
form lacks a signature but is otherwise valid, it is usual, if time permits, for the
scrutineers to return the form to the member for signature and return in a prepaid envelope).

5.37

The scrutineers’ initial report will be made to the society at the meeting (which may be
adjourned for this purpose). The Authority will require, in support of a society’s
application for confirmation under Sections 97(4)(d) and 98 of the 1986 Act, a report
from the scrutineers on the result of the vote on each Resolution (distinguishing between
votes cast in person and by proxy), the total number of members eligible to vote (and the
proportion of that number that the votes cast represent), the numbers of invalid votes
cast and also confirmation that, in the opinion of the scrutineers, the arrangements for
the conduct of the voting were such as to ensure that:
(a)

notices of the meeting and Transfer Statements or Transfer Summaries were sent
to all those entitled to receive them, in accordance with the 1986 Act and the
Rules of the society having regard, inter alia, to the matters referred to in this
chapter;

(b)

the periods of notice given complied with the requirements of the 1986 Act and
of the society’s Rules, taking into consideration established conventions for the
counting of days;
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(c)

there were satisfactory procedures to ensure the security of proxy voting forms
and to minimise the risk of loss or unauthorised access;

(d)

there were satisfactory procedures to ensure that the count of votes cast
personally at the meeting included only votes cast by members eligible to vote
and who had not mandated, or had withdrawn, a proxy vote.

5.38

In relation to the notice of the meeting, the scrutineers’ report may properly have regard
to the provision of paragraph 22(3) of Schedule 2 to the 1986 Act that “accidental
omission to give notice of a meeting to, or non-receipt of notice of a meeting by, any
person entitled to receive notice of the meeting does not invalidate the proceedings at
that meeting”. It should be noted, however, that there is authority to the effect that
“accidental” and “non-receipt” would not cover all cases of “error” on the part of the
society, for example an erroneous decision of management not to send notices to
particular persons or groups of persons.

5.39

The Authority would find it helpful if the scrutineers’ report would also comment upon
any procedural difficulties encountered and, if the numbers of invalid votes appear to be
significant, give an analysis of the reasons why votes were found to be invalid (see also
section 6).
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6.

CONFIRMATION
No transfer can take effect until it has been confirmed by the Authority. This
section first describes the form of application and public notice required. It then
explains the Authority’s view of how the statutory Confirmation Criteria should be
interpreted. Finally, it gives guidance on the procedure customarily followed by
the Authority when considering confirmation applications and hearing
representations.

Application
6.1

Sections 97(4)(d) and 98(2) of, together with Part II of Schedule 17 to the 1986 Act,
provide that when the necessary Transfer Resolutions have been passed the society must
apply to the Authority for confirmation of the transfer in such manner as the Authority
may direct. The society is also required, by paragraph 7 of Schedule 17, to publish
notices of its application in one or more of the London, Edinburgh and Belfast Gazettes
as the Authority directs and, if it so directs, in one or more newspapers. The choice of
official Gazettes and national or local newspapers will, of course, have regard to the area
in which the society’s members live.

6.2

The application should specify the date on which the transfer is intended to take effect
and should be accompanied by two authenticated copies of the Transfer Agreement.
The scrutineers’ report described in section 5, and a certified copy of the minutes of the
general meeting at which the Transfer Resolutions were moved, together with a
transcript of the meeting, must also be enclosed with the application, together with 10
copies each of the Transfer Document and the Transfer Summary (if sent), and copies of
all other documents sent to members and any advertising material in connection with the
proposed transfer. If a Transfer Summary was sent, the application should also be
accompanied by a checklist of the information prescribed by Schedule 2 to the Transfer
Regulations showing where each item may be found in the Transfer Summary.

6.3

A pro forma public notice of application, and pro forma letter of application are at
Annex B. The appropriate fee is payable with the application, and a further fee is
payable by the society if there is an oral hearing of the application, as prescribed by the
Fees Rules.
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The Confirmation Criteria
Statutory Provisions
6.4

Section 98(2) and (3) of the 1986 Act provides that the Authority must confirm a
proposed transfer unless it considers that any one or more of the following four
Confirmation Criteria apply:
(a)

some information material to the members’ decision about the transfer was not
made available to all the members eligible to vote; or

(b)

the vote on any resolution approving the transfer does not represent the views of
the members eligible to vote; or

(c)

there is a substantial risk that the successor will not become or, as the case may
be, remain a credit institution which is authorised to accept deposits for the
purposes of the Act; or

(d)

some relevant requirement of the 1986 Act or of the Rules of the society was not
fulfilled.

Section 98(4) of the 1986 Act then provides that the Authority shall not be precluded
from confirming a transfer of business by virtue only of the non-fulfilment of some
relevant requirement of the 1986 Act or the Rules (the Fourth Criterion in 6.4(d)) if it
appears to the Authority that the failure could not have been material to the members’
decision about the transfer, and the Authority gives a direction under that subsection that
the failure is to be disregarded. Section 98(7) then provides that a failure to comply with
a relevant requirement of the 1986 Act or the Rules shall not invalidate a transfer, once
confirmed.
6.5

Where the Authority would be precluded from confirming a transfer by reason of any of
the defects specified in the Confirmation Criteria, Section 98(5) and (6) of the 1986 Act
provides that it may direct a society to remedy the defects. A direction under Section
98(5) may, amongst other things, require a society to:
(a)

call a further meeting; for example, to vote again in the light of a revised
Transfer Statement containing material information previously omitted or after
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correction of defects in the systems for sending meeting notices and Transfer
Statements or Transfer Summaries and validation of votes;
(b)

secure the variation of the Transfer Agreement; or

(c)

secure the alteration of the protective provisions in the articles of association of a
specially formed successor company.

If the Authority is then satisfied, having considered evidence furnished by the society,
that the defects have been substantially remedied, it must confirm the transfer. If not,
then confirmation must be refused.
Scope of the Authority’s Powers
6.6

The Authority’s powers in connection with applications for confirmation of a transfer
are confined to considerations of whether, in the light of the facts, any of the
Confirmation Criteria apply. It is not for the Authority to consider, or make judgements
about, the merits of a proposed transfer or the fairness of its terms; these matters are first
for the board of a society, and then for its members, to decide. Once the members have
approved the transfer and its terms, the Authority has no powers to require a society to
make any changes to those terms, although it may direct a society to remedy any failure
to comply with a relevant requirement of the 1986 Act as a condition of confirmation.

6.7

The Authority has no general power to determine disputes between a society and its
members, nor to seek to enforce other legislation or the general law.

Disputes

concerning services provided by societies in the ordinary course of their business are
generally a matter, in the first instance, for a society’s internal complaints procedure.
They may also fall within the jurisdiction of the Financial Services Ombudsman
Scheme. Disputes between a building society and a member of the society, in his or her
capacity as a member, in respect of any rights or obligations arising from the Rules of
the society or the provisions of the 1986 Act, fall within the jurisdiction of the High
Court or, in Scotland, the Court of Session (Section 85 of and Schedule 14 to the 1986
Act). However, the Authority does have power, on the written application of certain
members, to direct that the member has the right to obtain names and addresses from the
society’s register of members. Before it gives such a direction, the Authority is required
to be satisfied that the member requires that right for the purpose of communicating with
other members of the society on a subject relating to its affairs, and must have regard to
the interests of the members as a whole and to all the other circumstances (paragraph 15
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of Schedule 2 to the 1986 Act). A fee is payable by the applicant. Chapter 1 of this
volume 2 of the IPSB gives guidance on applications for access to the register of
members
.
Purpose of Confirmation
6.8

The purpose of the confirmation process is to enable:
(a)

interested parties to make representations with regard to the Confirmation
Criteria;

(b)

the society to respond to those representations;

(c)

the Authority to make such enquiry as it considers necessary to reach informed
conclusions on each of the Confirmation Criteria.

6.9

The Authority, in reaching its view on each of the Confirmation Criteria, has not only to
assess the points made to it in representations, and the society’s responses, but also to
make such further enquiries as it considers necessary. In deciding how far it should
pursue such enquiries, the Authority has to have regard to the role and effect of
confirmation, and to the mischiefs which it is intended to prevent. The Authority
considers that one role of confirmation is to provide a protection to members against the
provision to them by the society of information which is inadequate, obscure or
misleading, and against voting irregularities: in other words to ensure that the vote
represents the informed decision of the members. The Authority would hope that this
safeguard would work in the majority of cases by causing the board of a society to take
care during the preparation of the Transfer Statement not to put confirmation at risk on
this account; otherwise the Authority might find that it had to withhold confirmation at
the last stage. In considering the First Criterion, the Authority will have regard to the
totality of the information provided to the members by the board of a society, and not
exclusively to the Transfer Statement and Transfer Summary.

6.10

The task of the Authority is accordingly:
(a)

to reach a considered view on each of the Confirmation Criteria;

(b)

if that view is that none applies, to confirm;
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(c)

if one or more of the First Three Criteria apply, to direct the appropriate remedial
action, or to refuse confirmation;

(d)

if the Fourth Criterion applies, to consider whether it is appropriate to direct that
failure be disregarded; if not, to direct the appropriate remedial action or to
refuse confirmation.

In considering the Confirmation Criteria, the Authority may well have to look again at
the Transfer Statement, or at issues which were considered in connection with approving
that Statement.

It may also then have to consider the adequacy of the Transfer

Summary. In doing so, it has a duty to consider information and arguments put to it by
representers and by the society, which of their nature were not available earlier, as well
as those arising from its own consideration of the Criteria. The Authority would clearly
only change the view reached at the time of approval of the Transfer Statement if there
were good reason to do so. But it is under a duty to examine the Statement and
connected issues at the time of confirmation in the light of any new information and
arguments which become available. Accordingly, the Authority cannot be bound at the
confirmation stage to the view that was taken at the earlier stage as to whether further
factual information should be included in the Transfer Statement or as to the accuracy of
its contents or the view taken as to the legality of the scheme.
6.11

The task of considering each of the Confirmation Criteria would still be necessary even
if there were no representations.

Without such enquiry and consideration the

confirmation process would not properly be carried out. The Authority’s view of how
the Confirmation Criteria should be interpreted and applied is given in the following
paragraphs.
The First Criterion
6.12

This criterion requires the Authority to consider whether some material information was
not made available to the members. The Authority’s own view, in which it concurs with
the view previously adopted by the Commission in its confirmation decisions, can be
summarised as follows:
(a)

the words “made available to all the members eligible to vote” mean that the
criterion is mainly, if not exclusively, directed to the information provided by a
society to the generality of its members;
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(b)

the extent of “information .... not made available” can reasonably be assessed
by considering how far the totality of information made available falls short of
what might be expected to be put to its members by a financial institution of
standing and repute seeking to put sufficient information and a fair and balanced
assessment of it, and the board’s conclusions, to the members to enable them to
take an informed decision;

(c)

the words “material to the members’ decision” require the Authority then to
focus on whether it is within the bounds of reasonable possibility that the
members’ decision would have been different had any deficiency in

the

information been made good, i.e. whether it could have changed the decisions on
voting of sufficient members to lead to a different conclusion. If it is within the
bounds of reasonable possibility that the deficiency might have changed the
outcome, it is not for the Authority to determine whether it would actually have
done so - it should put the decision back to the members. This test requires the
Authority to take account both of the size of the vote and of the size of the
majority within it;
(d)

the relevance of a particular piece of information to an investor and to a
borrower may well be different.

Accordingly, it is necessary to consider

materiality separately in relation to the shareholding members’ resolution and the
borrowing members’ resolution.
6.13

The Authority’s approach to determining whether this criterion is met is accordingly:
(a)

to review the material put to members, in the light of the representations made
and the society’s responses, but also taking points of its own accord;

(b)

to consider, on the basis of that review, what information relevant to the decision
of shareholders, or of borrowers, or both, might reasonably have been expected
to be put to members by the board of a society of repute considering its fiduciary
duty, and the extent to which (if at all) the information actually put falls short of
that;

(c)

to consider separately in relation to the shareholding members’ resolution and in
relation to the borrowing members’ resolution, whether any deficiency so
identified was sufficient to amount to “information material to the members’
decision”.
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The Second Criterion
6.14

This criterion requires the Authority to consider whether the votes on the Transfer
Resolutions do not represent the views of the members. The main mischief to which it
appears to be directed is a resolution approved by a small and unrepresentative vote.
The Third Criterion

6.15

This criterion is concerned with a matter of fact, to be established by reference to the
Banking Regulator if a different body.
The Fourth Criterion

6.16

This criterion requires the Authority to consider whether the relevant requirements of the
1986 Act and the Rules have been fulfilled. The phrase “relevant requirement of this
Act or the rules of the society” appears explicitly three times in Section 98 of the 1986
Act:
(a)

sub-section (3)(d) in the specification of this criterion;

(b)

sub-section (4) which gives the Authority power to disregard certain nonfulfilments;

(c)

sub-section (7) which provides that a failure to meet such a relevant requirement
shall not invalidate a transfer of business, although such failure by a society
without a reasonable excuse is a criminal offence.

The interpretation of the phrase is also directly relevant to sub-section (5) - the power of
the Authority to give the society a direction to remedy defects specified in paragraphs (a)
to (d) of sub-section (3).
6.17

Sub-section (8) defines “relevant requirement”:
“(8) In this section “relevant requirement”, with reference to this Act or the rules
of a society, means a requirement of the applicable provisions of this Act or of
any rules prescribing the procedure to be followed by the society in approving
the transfer and its terms.”
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Section 97(2) in turn defines “the applicable provisions” other than Section 97 as:
“section 98, section 99, section 99A, section 100, section 101, section 102,
sections 102B, 102C and 102D, paragraph 30 of Schedule 2 and Schedule 17.”
It will be noted that Section 102A (joint account holders) of the 1986 Act is not an
applicable provision and, thus, not a relevant requirement.
6.18

The Authority considers that sub-section (8) of Section 98 should be read naturally. The
words “prescribing the procedure to be followed by the society in approving the transfer
and its terms” apply only to the Rules, in order to specify which of the Rules of the
society are “relevant requirements”.

They do not apply as a matter of normal

construction of the sentence to the “applicable provisions of this Act”; nor is it necessary
that they should do so, since those provisions are specified in Section 97(2).
6.19

In the Authority’s view, the above interpretation of “relevant requirement of the 1986
Act” stems from the natural construction of Sections 98(8) and 97(2) which, in turn, is
necessary to give effect to Parliament’s intentions for Section 98(5), (6) and (7). The
Authority recognises that this interpretation does not quite fit Section 98(4). The test
which the Authority has to apply in the case of sub-section (4) to a non-fulfilment of a
relevant requirement of the 1986 Act is:
“if it appears to the Authority that it could not have been material to the
members’ decision about the transfer”.
That test clearly is designed to relate to a failure to meet a procedural requirement or to
some other failure which might have an effect on the voting.

6.20

The wording of Section 98 is such that no construction of the phrase is entirely free from
difficulty. The Authority’s view is that the wording, and the intentions of Parliament,
are best met by following the natural construction of sub-section (8), as a result applying
a wide interpretation in sub-sections (3), (5) and (7), and implicitly in (6), but only
considering that it is open to the Authority to make a direction under sub-section (4) in
relation to non-fulfilment of a procedural requirement or other failure to which the test
in that sub-section is apposite.

6.21

The Authority accordingly considers that the relevant requirements are those in:
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(a)

sections 97 to 102, and 102B to D of, together with paragraph 30 of Schedule 2
to and Schedule 17 to the 1986 Act;

(b)

the Transfer Regulations; and

(c)

the Rules which prescribe the procedure to be followed; that is, in particular, the
Rules concerning: membership; special meetings; notice of meetings; procedure
at meetings; entitlement of members to vote on resolutions; appointment of
proxies; and joint shareholders and borrowers.

Procedure
6.22

The procedure to be followed in confirmation proceedings is prescribed by Part II of
Schedule 17 to the 1986 Act. Any interested party has the right to make written and/or
oral representations to the Authority with respect to a society’s application for
confirmation. Written representations are to be copied to the society, which is to be
afforded the opportunity to comment on them orally at the hearing of its application or
in writing.
Representations

6.23

Persons making representations should state why they claim to be interested parties, for
example, their category of membership of the society, and the ground or grounds for
their representations by reference to the Confirmation Criteria discussed above. Notice
of a person’s intention to make oral representations must be in writing. Such notices
and written representations must reach the Authority at the address, and by the specified
date customarily given in the Transfer Document issued to members and subsequently
confirmed by notice published in the official Gazettes and newspapers as required by the
1986 Act. Persons who make written representations but subsequently decide also to
make oral representations must, nevertheless, give notice of that intention in writing to
the Authority by the same date. Representations received out of time will not be
considered unless, exceptionally and at the sole discretion of the Authority, they appear
to the Authority to raise matters of substance relevant to the Confirmation Criteria which
are not already under consideration.

6.24

Representations or notices to the Authority will fall into one of the following three
categories:
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6.25

(a)

written representations only;

(b)

written representations with notice of intention to make oral representations;

(c)

notice of intention to make oral representations only.

The Authority will acknowledge the receipt of each representation or notice and will
send a copy of the chapter of the IPSB on confirmation procedures to each representer.
It will send copies of all written representations and notices to the society and will afford
it an opportunity to comment on the written representations.

6.26

The Authority will consider the written representations in category 6.24(a) and the
society’s responses to them in advance of the date set for hearing oral representations.
Copies of the society’s comments on representations in category 6.24(b) will be sent to
those who made the representations so that they may concentrate their oral
representations on the points which they consider to remain at issue. A person making
written representations who also wishes to see the society’s response must, therefore,
also give notice of intention to make oral representations.

The society may,

exceptionally, apply to put to the Authority in confidence documents which the society
considers to be commercially sensitive: the Authority will decide on the merits of each
case whether, and on what terms, to accept them as being confidential. Persons in
category 6.24(c) will be asked to inform the Authority, in advance of the hearing, of the
subject and general grounds of the representations they intend to make, and their
responses will be copied to the Society.
6.27

Interested parties may join together in making collective representations and they may
also appoint a person, either one of their number or another, to represent them at the
hearing. They should notify the Authority in advance if this is what they intend to do.
Conduct of the hearing

6.28

The Authority will usually appoint one or more persons to hear and decide an
application on its behalf.

In the absence of notices of intention to make oral

representations the Authority would expect to decide the application, having regard to
the written representations, the society’s responses and other information available to it,
without the need for a public hearing. If there is a public hearing, an additional fee is
payable by the society.
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6.29

The Authority will notify the society and those making oral representations of the time
and place of the hearing. If there are a significant number of persons wishing to make
oral representations, then the hearing may extend beyond one day and may be adjourned
from time to time and from place to place. The Authority will try to advise participants
of the day when they may expect to make their representations and of when the society’s
representatives may be expected to respond.

6.30

The Authority expects that hearings will be in public. Members of the general public
and the press will be asked to wait outside at the outset of the hearing. The participants
will then be asked if any of them has good reason to object to the admission of the
general public and the press (such as, for example, the need to refer to personal financial
affairs). The Authority may decide that parts of the hearing shall be in private if that
appears to it to be desirable. If there are no reasonable objections, the general public and
the press will then be admitted, within the limits of the space available. Only the
representatives of the society and those who have given due notice of intention to make
oral representations may address the Authority.

6.31

The procedure will be informal. While all participants will be invited to speak concisely
and to avoid repetition, the Authority will be considerate towards those who are not
professionally represented. The panel taking the hearing on behalf of the Authority may
question the participants as the hearing proceeds. The sequence of events will be
broadly as follows:
(a)

any preliminary matters (such as the admission of the public or other procedural
questions) will be dealt with;

(b)

the chairman of the Authority panel will introduce the proceedings;

(c)

the representatives of the society will be invited to present the application for
confirmation, including a description of the events at the meeting at which the
Transfer Resolutions were put to the members, the voting on the Resolutions,
and any other matters which they wish to introduce at that stage;

(d)

the other participants will be invited to make their representations; where
appropriate the Authority would expect to call them in a list marshalled, so far as
possible, by subject matter;
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(e)

the representatives of the society will be invited to reply to, or comment on, the
points made by the other participants;

(f)

the other participants will be invited to comment on the society’s replies insofar
as those replies raised new issues.

6.32

This procedure may be varied according to the circumstances at the hearing, and is
intended only as a guide to the probable order of events. The hearing may be adjourned
if the Authority considers that necessary to enable facts to be checked or additional
information to be obtained.
The Authority’s decision

6.33

The Authority will not normally give an oral decision at the end of the hearing, but may
be expected to reserve its decision to be issued later in writing, setting out its reasons.
Copies of the written decision will be sent to the participants, and can be purchased by
any other person. The Authority will ask the Central Office to place a copy on the
public file of the society.
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7.

TRANSFERS UNDER DIRECTION
This section describes the Authority’s powers to direct a society to transfer its
business to a company, and to proceed by board resolution, and the modified
transfer procedure consequently prescribed by the 1986 Act.

7.1

Section 42B of the 1986 Act provides that, if the Authority considers it expedient to do
so to protect the investments of shareholders or depositors, it may direct a society, inter
alia, to transfer its business to a company within a specified time (subsection (1)(b)). In
such a case, or where the Authority would have directed a transfer, but for the fact that
negotiations were already under way, the Authority may also direct that the approval of
the transfer shall be by board resolution rather than the Transfer Resolutions. In these
circumstances, because neither a Transfer Statement nor Transfer Resolutions are
required, the 1986 Act requires the society instead to send to every member entitled to
notice of a meeting a statement (referred to below as a “transfer notification
statement”) before it applies for confirmation of the transfer (paragraphs 9 and 10 of
Schedule 8A to the 1986 Act).

Finally, in these circumstances, the first two

Confirmation Criteria concerning information made available to, and the views of, the
members (see section 6) are replaced by a single criterion:
“the members or a proportion of them would be unreasonably
prejudiced by the transfer;”
(paragraph 11 of Schedule 8A to the 1986 Act).
7.2

Where a society is proceeding under a Section 42B direction by board resolution, the
Transfer Statement is replaced by a transfer notification statement and a general meeting
of the society is not required. The contents of the transfer notification statement are
prescribed by Schedule 3 to the Transfer Regulations. In brief, the members are to be
informed that the statement is issued on the responsibility of the directors of the society
and the successor company, and:
(a)

that the board, acting under direction of the Authority, has resolved to transfer
the business;

(b)

of the confirmation procedure, including the last date for receipt by the Authority
of written representations and notices of intention to make oral representations
and the expected date of the hearing of the society’s application;
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(c)

of the name, address and nature of the successor company, and the proposed
vesting date;

(d)

of the consequences for the members, including the loss of membership rights in
the society, any changes in the terms and conditions of share and mortgage
accounts, and deposit protection schemes;

(e)

the terms of any distribution of funds or shares in the successor company and of
the Statutory Cash Bonus; and

(f)

of the interests of the directors and other officers of the society in the transfer,
including any compensation or increase in emoluments to which the Authority
has given its consent under paragraphs 7 and 8 of Schedule 8A to the 1986 Act.

7.3

The transfer notification statement must have been approved by the Authority before it
is sent to the members.

Applications for approval should, in general, follow the

procedure described in paragraphs 4.11 to 4.17, and the final draft of the statement
should be accompanied by the relevant documents listed in paragraph 4.15, but as
appropriate to the particular case and the less extensive information the statement is
required to contain.
7.4

Section 5 (General Meetings and Resolutions) does not apply, except that the directors
will need to be satisfied that the society’s register of members is correct to enable the
society to send transfer notification statements, and notices under Section 102B (Trustee
Account Holders) of the 1986 Act, to those to whom they must be sent if the society is
to gain the protection of Section 102B(4).

7.5

When the board has resolved to transfer the business and transfer notification statements
have been sent to its members, the society may apply to the Authority for confirmation
of the transfer, but using an adaptation agreed with the Authority of the pro forma in
Annex B2. The procedure described in section 6 is to be followed, including the
publication of notices in the official Gazettes and newspapers and the form of
application. However, the lapse of time between each stage of the procedure may be
modified according to the particular circumstances of a case, and having regard to the
need to protect the investments of shareholders or depositors. While a scrutineer’s
report will not be required, the Authority will require a report from the society’s external
auditors on the adequacy of the society’s systems to fulfil the requirements of the 1986
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Act and the Rules with regard to the sending of transfer notification statements and
notices to Trustee Account Holders. This is, of course, relevant to the Authority’s
consideration of the Fourth Confirmation Criterion.
7.6

As is noted in paragraph 7.1, the First and Second Confirmation Criteria are replaced, in
those circumstances, by a single criterion as to whether the members or a proportion of
them “would be unreasonably prejudiced by the transfer”. Whether this special criterion
applies will be a matter of judgement for the Authority to make in the light of any
representations made to it and its own enquiries in respect of the particular case. In
making its judgement, the Authority will also have regard to the view it then takes as to
whether it should exercise its discretion under Section 100(7) of the 1986 Act to direct
that no Statutory Cash Bonus, or a reduced bonus, is to be paid “having regard to what is
equitable between the members of the society”. It follows also that, in considering the
Fourth Criterion, the Authority will take account of the modified procedure.

7.7

The Fees Rules provide that fees are to be paid to the Authority:
(a)

with an application for approval of a transfer notification statement under
paragraph 9(4) of Schedule 8A to the 1986 Act, and a further fee with any
subsequent substantial revision;

(b)

with an application for confirmation under Section 97(4)(d) of, paragraph 6 of
Schedule 17 and Schedule 8A to, the 1986 Act; and a further fee if oral
representations are to be heard.
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8.

NOTIFICATION AND DISSOLUTION

8.1

When the Authority has confirmed a transfer (whether voluntary or under direction) it
will notify the Central Office and the society concerned.

8.2

Section 97(8) of the 1986 Act requires the society to notify the Authority of the vesting
date, and it must do so no later than 7 days before that date, and, unless a notice is given
under subsection (10), subsection (9) provides that the society shall be dissolved on that
date. Subsection (10) provides that, if necessary for the purpose of facilitating the
disposal of its shares in its successor, the society may include, in the notice of the
vesting date, notice of a later date for the dissolution of the society, and it is on this later
date that the society is dissolved. A society which gives such a notice must cease to
transact any business as from the notified vesting date, except such as may be necessary
to dispose of its shares in its successor.

8.3

Section 97(7) of the 1986 Act provides that, where a society continues to hold shares in
its successor after the vesting date, the consideration for the disposal of those shares,
together with any other property, rights or liabilities of the society acquired or incurred
after that date, shall be transferred to and vested in the successor company on the date
specified for the society’s dissolution. All other property, rights and liabilities of the
society are to be transferred to the successor company on the vesting date.

8.4

The Central Office will record the relevant date, or dates, notified to the Authority by the
society.

8.5

The society will be dissolved on the vesting date or on the later date for dissolution
referred to in paragraph 8.2, and its registration will subsequently be cancelled by the
Central Office under the provisions of Section 103(1)(a) of the 1986 Act.
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9.

TIMETABLE

9.1

The society will need to draw up a project plan covering the key elements in the transfer
process and the relationships between them, and specifying when it wishes to receive the
necessary clearances from the Authority. The time needed for the process will depend,
among other things, on the length of time it takes to settle the final terms of the
distribution scheme, the complexity of those terms and whether the scheme raises new
legal issues (perhaps requiring resolution by application to the High Court), and the time
needed to verify the register of members and the record of Trustee Account Holders. It
will also be affected by the facility with which the society and its advisers can develop
satisfactory documents and respond to enquiries and representations. The plan and the
timetable will, of course, need to cover all that will be required of the society, and the
successor company, in relation to the requirements of the Banking Regulator, and of
UKLA concerning the listing of any shares in the successor company.

9.2

It will be helpful for the society to discuss its plans with the Authority during their
formative stages, when the Authority will be prepared to give a view on their feasibility.
However, although the Authority may agree that a planned timetable appears to be
manageable, it cannot undertake to meet any deadlines set by the society. In particular,
the Authority cannot be constrained in the proper performance of its statutory functions
by, for example, the society’s wish to put the Transfer Resolutions to a SGM on or
before the date of the AGM in that year, or the planned flotation date. The Authority
will be mindful of the need to ensure that there is adequate time, compatible with its
other business and commitments, to:
(a)

consider whether the proposed distribution scheme is in conformity with the
1986 Act;

(b)

consider and approve the Transfer Statement, including time to deal with
renewed applications if significant changes have to be made;

(c)

give interested parties an opportunity to make considered representations at the
confirmation stage, for the society to respond to those representations, and for
the Authority to consider all the evidence and arguments, including making any
necessary further enquiries of its own; and

(d)

write a reasoned confirmation decision.
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9.3

The likely sequence of events is as follows:
Stage 1

Informal preliminary discussions with the Authority and, if different, the
Banking Regulator on both substance and timing of the proposed
transfer.

Stage 2

Public announcement of the transfer proposals. The Authority will be
ready to comment on drafts of the announcement and any supporting
material, although the terms of the announcement are for the society to
decide and the Authority is not required to approve them.

Stage 3

Consultation with the Authority on the outline structure of, and main
features to be contained in, the Transfer Statement, and on the full
specification of the proposed cash and/or share distribution scheme.

Stage 4

Submission to the Authority of the prudential information described in
section 2.

Stage 5

Initial application to the Authority, with the appropriate fee, for approval
of a full draft of the Transfer Statement, contained within a draft Transfer
Document, supported by the material described in paragraph 4.12.

Stage 6

Consideration by the Authority, and discussion with the society and its
advisers, of the draft documents, including submission by the society of
revised drafts as necessary. At this stage, the Authority’s staff will also
be ready to comment informally on draft proxy forms and other material
proposed to be sent to the members with, or in advance of, the Transfer
Document. By this stage also, the society ought to have undertaken any
mailing to members which it thinks necessary to verify its register of
members (see paragraphs 5.14 to 5.17), and to notify them of the rights
of Trustee Account Holders (See paragraph 3.18).

Stage 7

(if necessary) Further application to the Authority, with a further fee,
for approval of a significantly revised Transfer Statement (see paragraph
4.14).

Stage 8

Production of printer’s proofs of the draft documents. At this stage it
will be advisable for the society to determine, perhaps by mailing to a
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sufficient number of staff, whether the notice and Transfer Document
pack (especially if it contains the Transfer Statement) is deliverable
through domestic letter boxes.
Stage 9

Informal indication by the Authority that it is satisfied with near-final
proofs of the Transfer Statement, and the Transfer Agreement.

Stage 10

Formal submission to the Authority of the final draft of the Transfer
Statement, together with the supporting documents described in
paragraph 4.15.

Stage 11

Approval by the Authority of the Transfer Statement. One proof copy of
the Statement, identified and signed on behalf of the Authority, will be
returned to the society.

Stage 12

Printing and distribution of meeting notice and Transfer Document to
members of the society in time to be received by them at least 21 days
before the last date for receipt of proxy forms for the meeting at
which the Transfer Resolutions are to be moved. The Authority would
appreciate being provided with a number (to be agreed) of copies of the
final printed Transfer Document and any Transfer Summary and of the
Transfer Statement if printed separately for distribution on request.
Although not required by the 1986 Act, one copy of each will be passed
to the Central Office to be placed on the public file of the society.

Stage 13

The meeting at which the Transfer Resolutions are moved.

Stage 14

If the Transfer Resolutions are passed, application to the Authority for
confirmation and publication of notices of that application in the official
Gazettes and newspapers. The application should be accompanied by the
requisite fee and the material specified in paragraph 6.2.

Stage 15

Last date for receipt by the Authority of representations with respect to
the applications.

A minimum of four weeks should be allowed

between Stages 14 and 15 and a further four weeks to Stage 16 (with
extra time allowed for any public holidays which intervene).
Representations will be copied to the society for its comments as and
when they are received. The Authority will then require sufficient time
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before the hearing to consider and assess all the representations and the
society’s responses, and to make any further enquiries which it may think
necessary.
Stage 16

The confirmation hearing.

Stage 17

Notification to the society and representers, and publication, of the
Authority’s Decision. It is advisable to allow a minimum of four
weeks between Stages 16 and 17, again allowing extra time for any
public holidays.

Stage 18

Notification by the society to the Authority of the vesting date and, if
later, the date of dissolution of the society.

9.4

Stage 19

Vesting date and, if later -

Stage 20

Dissolution of the society.

When considering the proposed vesting date, the society will no doubt consult its
merchant bank advisers as to timing, particularly when shares are to be offered for
subscription to raise new capital, having regard to other possible major share offers.
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ANNEX A
Illustrative structure for a
TRANSFER DOCUMENT
containing a Transfer Statement
Title page:
Should include a recommendation on the following lines:
“When considering what action you should take, you are recommended to obtain
advice from your solicitor, accountant, or other professional financial adviser.”
and the directors’ responsibility statement (short form with cross reference to item
B9)

PART A
1.

Summary of the Transfer procedure and Special General Meeting
The Transfer procedure
Notice of the SGM
Directions to the SGM venue
Guidance on entitlement to vote

2.

Background to, and rationale for, the proposals
Merits of the proposed transfer
Conclusions and Recommendations

PART B:

THE STATUTORY TRANSFER STATEMENT

Issued in accordance with Section 98 of and Schedule 17 to the Building Societies Act
1986
(Note: If a Transfer Summary is issued it must include a statement that this Transfer
Statement will be handed or sent to members forthwith free of charge and on request,
and where and how it can be obtained.)
3.

Review of Options and Value of Consideration
Introduction - to explain that under the proposed terms of the transfer the
business of the society will be transferred to an authorised bank and that
approval of the terms of the transfer will include, if such is the case, the
distribution of part of the consideration for the transfer to non-members. Should
also explain that the transfer is subject to approval by the members, authorisation
by the Banking Regulator and confirmation by the Authority, and include a brief
explanation of the termination provisions of the Transfer Agreement
Factual statement of strategic options considered
Disclosure of any non-confidential proposals received
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Reasons for choice and recommendation of proposed transfer
Reasons for choice and recommendation of terms of the proposed distribution
scheme
Valuation of the business and methodology (takeover only)
Estimated value of shares in successor
Analysis of distribution of shares and/or cash as between members, Trustee
Account Holders and non-members respectively
Statement that approval of the Transfer Resolution includes approval of
distributions to non-members
4.

Consequences for shareholders, borrowers and employees
The distribution of shares and/or cash in the successor company
The amount of the society’s reserves and Statutory Cash Bonus
Any changes in the terms and conditions of share and deposit accounts,
mortgages and loans
Changes in the factors relevant to determining retail interest rates (product
pricing)
Comparative average interest rates on retail deposits and loans of the society and
the successor company over the previous 3 financial years (takeover only)
Loss of membership rights in the society
The statutory deposit protection scheme (summary of any differences)
Arrangements for settlement of disputes
Consequences for staff, including changes in terms of employment

5.

Interests of directors and other officers of the society and successor
company
Directors and other officers of the society
Directors and other officers of the company
Interests of directors, officers and employees in the share and/or cash distribution
and the Statutory Cash Bonus
Any compensation or increased emoluments under Sections 99 and 99A of the
1986 Act

6.

The management, activities and operations of the successor company
following the transfer
Management
Activities and operations, including a comparison of their range and relative
importance with those of the society and any intended change, together with, in
the case of a takeover, comparative business indicators of the society and the
successor company for each of the previous 3 financial years
Structure and activities of any group to which the company belongs
Ownership of the society’s subsidiaries and interests in other associated bodies
Particulars of any person having an interest in 3% or more of the successor
company’s equity share capital.
Name, head office and principal objects of the company
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The protective provisions in the articles of association in accordance with
Section 101 of the 1986 Act (conversion only)
The auditors of the society and of the company
7.

Financial information
The consolidated financial position of the society and its subsidiaries at the most
recent practicable date, and the Society’s reserves at that date and the main
features of the published annual group accounts for the last 3 years
In the case of a takeover, the consolidated financial position of the successor
company/group at the most recent practicable date and the main features of the
published annual group accounts for the last 3 years
The share capital of the successor company
Future financial prospects of the successor company

8.

General information
Summary of the terms of the Transfer Agreement concerning conditions
precedent and termination
Summary of principal rights which will attach to the ordinary shares in the
successor company
Costs and expenses of the transfer (including the fee arrangements for merchant
bankers)
Whether the transfer will conflict with any contractual arrangements

9.

Opinions, reports and consent letters of auditors and other experts
Auditors’ opinions
Other experts’ opinions
Consent letters
Director’s Responsibility Statement

10.

Banking Regulator authorisation
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11.

Statement of statutory approval by the Financial Services Authority

STATEMENT OF STATUTORY
SERVICES AUTHORITY

APPROVAL

BY

THE

FINANCIAL

Building Societies Act 1986
(c.53)
Approval by the Financial Services Authority of the Transfer Statement of [
Building Society.

]

The Financial Services Authority (“the Authority”) in exercise of the power conferred
on the Authority by paragraph 4(3) of Schedule 17 to the Building Societies Act 1986
(“the 1986 Act”) and considering that the Transfer Statement of [ ] Building Society
(“the Society”) is in conformity with the applicable provisions of the 1986 Act and the
Building Societies (Transfer of Business) Regulations 1998 (SI 1998 No. 212) and
appears to be factually consistent with the information provided to the Authority by the
Society in connection with the Transfer Statement, which information includes the
declarations of responsibility by the directors of the Society and of [
]HEREBY APPROVES the above Transfer Statement so far as its contents concern the
matters required to be approved by the said Schedule.
In this approval expressions used in the 1986 Act have the meanings which they bear in
the 1986 Act and “the Transfer Statement” means the statement by the Society a draft of
which is initialled for the purpose of identification “[ ]”.
[date ]
[Name ]
For and on behalf of the Authority
Notes:
This approval does not extend to any matters not forming part of the Transfer Statement
as required by the 1986 Act and the Regulations, whether or not such matters are the
subject of cross-reference in the statement as so required.
The giving of this approval is without prejudice to any issues which the Authority may
have to consider on an application by the Society for confirmation of the transfer
pursuant to Section 98 of the 1986 Act.
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PART C: ADDITIONAL INFORMATION
12.

Definitions

13.

List of share accounts of the society

14.

Documents available for inspection

15.

Accountants’ report on the successor company

16.

Statutory statement for the last financial year

17.

Other
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ANNEX B
PRO FORMA:
1.

Notice of Application

2.

Application to the Authority for confirmation
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ANNEX B1
Publication of Notice of application to the Authority for confirmation of a transfer in the
London, Edinburgh, or Belfast Gazettes and in any newspapers as directed by the Authority.
-----------------------------BUILDING SOCIETIES ACT 1986
Notice under paragraph 7 of Schedule 17 to the 1986 Act
Notice is hereby given that ................ Building Society, Register No...............B, whose
principal office is at ................................................, desires to transfer its business to
..................., and that the society has applied to the Financial Services Authority to confirm
the transfer.
Any interested party may make written representations to the Authority and/or give notice of
intention to make oral representations to the Authority with respect to the application.
Written representations and notices of intention to make oral representations should be
received by the Authority at 25 The North Colonnade, Canary Wharf, London, E14 5HS by
........................... 20....Oral representations will be heard by the Authority on ..........20.. at a
time and place to be determined by the Authority.
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ANNEX B2
Form of application to the Authority for confirmation of transfer of business to a company
----------------------------------To the Financial Services Authority
BUILDING SOCIETIES ACT 1986
APPLICATION UNDER SECTIONS 97(4) AND 98(2) OF, AND PART II OF
SCHEDULE 17 TO, THE 1986 ACT FOR CONFIRMATION OF A TRANSFER OF
BUSINESS TO A COMPANY
........................... BUILDING SOCIETY, REGISTER NO...........B
The above-named society desires to transfer its business to ...................... on .................20...
[insert vesting date] and applies to the Authority to confirm the transfer.
In making this application the society declares that:
1.

At a meeting of ....................... Building Society held on ............20.. the
following resolutions were passed:
A shareholding members’ resolution, as required by paragraph 30 of Schedule
2 to the 1986 Act, passed in accordance with paragraph [30(2) or 30(3) as the
case may be], that ........................... Building Society do transfer its business
to ........................... in accordance with the terms of the transfer agreement,
two copies of which, authenticated by the Secretary of the society, are enclosed
with this application.
A borrowing members’ resolution, as required by paragraph 30 of Schedule 2
to the 1986 Act that ......................... Building Society do transfer its business
to ........................ in accordance with the terms of the above-mentioned
transfer agreement.

2.

A transfer statement, in accordance with Schedule 17 to the 1986 Act,
approved by the Authority, so far as it concerned matters required by that
Schedule to be so approved, was [sent] [made available] to each member of
................. Building Society who was entitled to receive it [, and a transfer
summary was sent to those members] in accordance with Schedule 17 to the
1986 Act.
(Seal of the Society making the application)
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INDEX
Use of the Index
References are given by paragraph number (see also the Definitions and Notes on pages 3 - 6)
Abbey National Building Society
High Court Declaration 1.10; 3.5; 3.10
Agency Agreements
Contractual Obligations 4.2(m)
Announcement of Transfer Proposal 2.5-2.9
Application and the Authority’s Approval of Transfer Statement 4.11-4.18
Application for Confirmation 6.1-6.3
Pro Forma Application Annex B2
Articles of Association of Successor Company 4.15(b)
Protective Provisions 1.4-1.5; 3.1; 3.19; 3.21; 4.12(g); 6.5(c); Annex A
Auditors (see also Scrutineers) 2.10(b); 2.14; 4.2(o); 4.12(d), (f) & (i); 4.15(d), (f), (i) &
(j); 5.15;
7.5; Annex A
Authority’s Approval of Transfer Statement
Information Provided to Members 4.11-4.18
Authority’s Powers
Discretionary Powers 6.4-6.7
Disputes with Members 6.7
Banking Regulator
Authorisation to accept deposits 2.2; 2.16; 3.23; 6.4(c); 6.15
Letter of Consent 4.15(k)
Protective Provisions for Successor Company 3.21
Systems Report 2.14
Board Statements and Board Rationale (see also Rationale ) 4.9-4.10; 4.19
Board’s Statements 4.9-4.10
Contractual Obligations Statement 4.2(m)
Directors’ Declaration 4.15(q)
Directors’ Recommendation 4.2(a); Annex A
Responsibility Statement 4.2(o); 4.4; 4.10; 4.12(d); 4.15(m)-(n); 7.2; Annex A
Borrowing Members
Resolution 1.7; 5.1(a); 5.9
Voting entitlement 5.5-5.13
Business Plans of the Successor Company 2.2; 2.10(d)
Cash Distributions 3.8-3.10; 4.2(c); Annex A
Central Office 4.17; 6.33; 8.1-8.2; 8.4-8.5; 9.3, Stages 12 & 18
Chairman’s (or Board’s) Statement 4.9-4.10
Cheltenham and Gloucester Building Society
High Court Declaration 1.10; 3.2; 3.10
Company (see Successor Company)
Compensation to Directors and Other Officers (see also Interests of Directors &c)
1.9; 3.24-3.25; 5.2; 4.2(h); 5.34(h); 7.2(f); Annex A
Conditions of a Transfer (see Terms of a Transfer)
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Confidentiality of Information (see also Disclosure) 1.2; 4.2(b); 5.16; 5.31; 6.26; Annex
A
Confirmation 6
Application 6.1-6.3; Pro Forma Application Annex B2
Authority’s Powers 6.6-6.7
Criteria (see below)
Decision 6.33
Hearing 6.28-6.32
Notice of Application 6.1-6.3; Pro Forma Notice Annex B1
Procedure (see below)
Purpose of (see below)
Confirmation Criteria 6.4-6.21
First Criterion 6.4; 6.9; 6.12-6.13
Second Criterion 6.4; 6.14; 7.6
Third Criterion 6.4; 6.15
Fourth Criterion 6.4; 6.10(d); 6.16-6.21; 7.6
Confirmation Procedure 6.22-6.33
Authority’s Decision 6.33
Conduct of the Hearing 6.28-6.32
Representations 6.23-6.27
Confirmation - Purpose of 6.8-6.11
Scope of the Authority’s Powers 6.6-6.7
Statutory Provisions 1.9; 6.4-6.5
Contingency Plans 2.3; 2.5; 2.10(c); 2.15
Contractual Obligations 4.2(m)
Conversion 1.5; 2.3-2.4; 3.19-3.21
Court Declarations (see High Court Declarations)
Decision by Authority on Confirmation 6.33
Deduplication of Register 5.14-5.17
Deposit Liabilities of Successor Company 3.4
Directors’
And Other Officers, Definition 5.2
Compensation (see Compensation to Directors &c)
Declaration 4.15(q)
Emoluments (see Emoluments of Directors &c)
Interests (see Interests of Directors &c)
Disabled Persons 3.15-3.18
Disclosure (see also Confidentiality of Information) 2.5; 2.12; 3.25; 4.2(b); Annex A
Merger and Transfer Proposals 4.2(b)
Prudential Issues 1.4; 2.10-2.16
Disputes with Members 6.7
Dissolution 8.1-8.6
Distribution of Funds (see Cash Distributions)
Distribution Schemes (see also Terms of Transfer) 3.8-3.11; 3.15-3.18
Cash Distributions 3.8-3.11; 4.2(c); Annex A
Information Provided to Members 4.2(c)
Non-Members’ Distributions 4.2(c)
Reasons for Choice of 2.4; 4.2(a); Annex A
Share Distributions to Members 3.8-3.11
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Statutory Cash Bonus 1.4; 3.2; 3.5-3.7; 3.15; 4.2; 7.2(e); 7.6; Annex A
Duplicate Accounts (see also Deduplication of Register)
Trustee Account Holders 3.15
Emoluments of Directors and Other Officers 1.8; 3.24; 3.26-3.27; 4.2(f); 5.2-5.3;
5.34(i); 7.2(f)
General Meetings (see also Voting) 5
Conduct of Meeting 5.24-5.26
Notice of Meeting 5.4; 5.19-5.23
Postal Ballots 5.1
Proxy Voting 5.12(a); 5.29-5.33
Scrutineers’ Report 5.34-5.36
Voting Conduct 5.27-5.33
Halifax Building Society and Leeds Permanent Building Society
High Court Declaration 1.10; 3.10
Hearing 6.28-6.32
High Court Declarations 2.9
Abbey National Building Society 1.10; 3.5; 3.10
Cheltenham and Gloucester Building Society 1.10; 3.2; 3.10
Halifax Building Society and Leeds Permanent Building Society 1.10; 3.10
Information Provided to Members (see also Confidentiality of Information) 4; 6.26
Application and Authority’s Approval 4.11-4.18; 6.10
Board Statements and Board Rationale 4.9-4.10
Transfer Statement 4.2
Transfer Summary 4.3-4.4; 6.10
Interests of Directors and Other Officers (see also Compensation to Directors &c) 1.9;
3.25; 4.2(f); 7.2(f); Annex A
Joint Share Account Holders 3.12-3.14
Joint Shareholders and Borrowers
Voting Entitlement 5.5-5.13
Leeds Permanent Building Society and Halifax Building Society
High Court Declaration 1.10; 3.10
Mailing of Transfer Statement 4.1; 5.21-5.23; 9.3, Stage 8
Management of the Transfer Process
Prudential Issues 1.4; 2.10-2.16
Meetings (see General Meetings)
Membership Records of Society 5.14-5.17
Memorandum of Successor Company 4.15(b)
Merger Proposals
Disclosure of 4.2(b)
Minors 5.5; 5.14; 5 17; 5.36(d)
Multiple Accounts 5.14; 5.16-5.17
Notice of Application for Confirmation 6.1-6.3
Pro Forma Notice of Application Annex B1
Notice of Meeting 5.4
Notification and Dissolution 8.1-8.6
Officers of a Society Definition 5.2
Postal Ballots 5.1
Product Pricing for a plc 4.2(d); Annex A
Proxy Voting 5.29-5.33
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Prudential Issues for Conversion 2.10-2.16
Public Announcement 2.5-2.9
Purpose of this Chapter 1.1-1.4
Qualifying Day 3.2-3.3
Qualifying Shareholding 3.5; 5.7(a); 5.14
Qualifying Shareholding Date 3.5; 5.7(a); 5.8
Rationale (see also Board Statements and Board Rationale) 4.9-4.10; 4.19; Annex A
Register of Members 4.15(p); 5.14-5.17
Members’ Access to 6.7
Registration by Central Office 8.5
Remuneration of Directors and Other Officers 1.8; 3.24; 3.26-3.27; 4.2(f); 5.2-5.3;
5.34(h); 7.2(f)
Representations 6.23-6.27
Resolutions (see also Voting) 5
Borrowing Members’ 1.7; 5.1(a); 5.9
Ordinary 1.8; 3.27; 5.3; 5.8; 5.11; 5.34(i)
Shareholding Members’ 1.5; 1.7; 3.5; 5.1(b); 5.7-5.8; 5.10
Special Resolution 1.8; 3.24-3.25; 5.2; 5.8; 5.11; 5.34(h)
Responsibility Statement 4.2(o); 4.4; 4.10; 4.12(d); 4.15(m)-(n); Annex A
Risk Assessment 2.10(c)
Rules of Society
As Relevant Requirements 6.21
Voting Entitlement 5.5-5.13
Scrutineers
Appointment 5.34
Conduct of Voting 5.14; 5.17; 5.27-5.33
Report 1.4; 2.10(b); 5.22; 5.34-5.39; 6.2; 7.5
Share Accounts
Liability of Successor Company 3.4
Share Distributions to Members 3.8-3.18; 4.6
Shareholding Members
Resolution 1.7; 5.1(b); 5.7
Voting Entitlement 5.5-5.13
Shares in Successor Company 3.19-3-22
Disposal of (by Society) 3.20; 8.2; 8.3
Special Resolution 1.8; 3.24; 3.25; 5.2; 5.8; 5.11; 5.34(h)
Compensation to Directors and Other Officers 1.8; 3.24; 7.2(f)
Staff Implications 4.2(e)
Statutory Cash Bonus 3.5-3.7; Annex A
Calculation of 3.6
Eligibility for 3.5
Statutory Requirements 1.6-1.11; 4.1; 6.4-6.5
Style of Transfer Statement 4.19
Subsidiaries of a Society 3.26; Annex A
Successor Company 3.19-3.23
Activities 4.2(j)-(k); Annex A
Authorisation to accept deposits 3.19; 3.22; 3.23
Business Plans 2.2; 2.10(d)
Deposit Liabilities 3.4
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Financial Prospects 4.2(i)
Incorporation 3.19-3.23
Protective Provisions for 1.4-1.5; 3.1; 3.19; 3.21; 4.12(g); 6.5(c); Annex A
Shares held by Society 3.23; 8.2-8.3
Systems 2.10(b); 2.14; 4.12(f); 4.15(p); 5.14
Membership Records 5.14-5.17
Report 2.14
Takeover 1.5; 2.3-2.4; 3.22-3.23
Disclosure of Proposals 4.2(b)
Terms of a Transfer 3
Compensation for Loss of Office 3.24
Distributions to Members 3.8-3.11
Increased Emoluments 3.26
Joint Account Holders 3.12-3.14; 4.3; 6.17
Qualifying Day 3.2-3.3
Share Accounts 3.4
Statutory Cash Bonus 3.5-3.7
Successor Company 3.19-3.23
Trustee Account Holders 3.15-3.18
Timetable for Transfer 1.2; 1.4; 2.9; 2.12; 4.13; 9.1-9.4
Transfer Agreement 3.1; 3.18; 3.22-3.23; 4.2(c) & (l); 4.3; 4.12(e); 4.15(a),(o) & (q);
6.2;
6.5b; 9.3; Annex A; Annex B2
Contingency Arrangements 2.15
Signing of 3.3
Transfer Document 4.5-4.8
Transfer Regulations
Auditors’ Reports and Opinion 4.15(f); 4.15(i)
Transfer Statement 4.2
Transfer Scheme (see Distribution Schemes)
Transfer Statement (see also Timetable for Transfer) 4.1-4.2; 9.2-9.3
Approval 4.11-4.18
Compensation to Directors and Other Officers 3.24
Mailing of 4.1; 5.21-5.23; 9.3, Stage 8
Prescribed Matters to be Covered 4.2; 4.15(q)
Pro Forma Statement Annex A Part B
Style of 4.19
Transfer Summary 4.3-4.4; 6.10
Transfer Terms (see Terms of a Transfer)
Transfer Under Direction 7.1-7.7
Trustee Account Holders 1.4; 3.15-3.18; 4.2(c); 4.12(f); 5.34(a); 7.4-7.5; 9.1; 9.3,
Stage 6
Verification 2.13; 4.18
Vesting Date 1.4; 7.2-7.3; 8.2; 8.5; 9.4
Voting (see also General Meetings and Resolutions)
Conduct 5.27-5.33
Date 5.12
Voting - Entitlement 5.5-5.13
Borrowing Members 5.9
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Continuity of Membership 5.6-5.7
Joint Shareholders and Joint Borrowers 5.10
Majority 5.1-5.3
Multiple Accounts 5.11; 5.14; 5.16-5.17
Shareholding Members 5.7-5.8
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4.1

Introduction

4.1.1

This note is for the guidance of those making written representations to the FSA
and/or those participating in oral confirmation hearings. It sets out the procedures
which the FSA will normally follow.

4.1.2

The 1986 Act provides that when the necessary merger resolutions have been passed
the societies must obtain confirmation by the FSA of the merger in accordance with
Section 93(2) (amalgamations) or Section 94(7) (transfers of engagements) of the
1986 Act. If the FSA confirms the merger it will issue a registration certificate.

4.1.3

References to the relevant provisions of the 1986 Act are given in parenthesis in this
Note. The term “merger” means either an amalgamation or a transfer of engagements
as provided by sections 93 and 94 of the 1986 Act.

4.2

The Role of Confirmation

4.2.1

The role of the confirmation procedures is limited. Section 95(3) and (4) of the 1986
Act provide that the FSA must confirm a transfer unless it considers that:
(1)

some information material to the members’ decision about the merger was not
made available to all the members eligible to vote; or,

(2)

the vote on any resolution approving the merger does not represent the views
of the members eligible to vote; or,

(3)

some relevant requirement of the 1986 Act or the rules of any of the societies
was not fulfilled.

4.2.2

These are the only grounds on which the FSA may refuse confirmation, or direct the
society to remedy any defects. It is not the FSA’s function to make any judgement
about the merits of the proposals which the members have approved.
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4.2.3

If the FSA finds that there are defects, it may direct the society to take steps to remedy
them. These include the calling of further meetings. If it is then satisfied that the
defects have been substantially remedied, it must confirm the merger; if not, it must
refuse confirmation (Section.95(6) of the 1986 Act).

4.2.4

The FSA may direct that non-fulfilment of some relevant requirement of the 1986 Act
or of the rules of the society is to be disregarded, if it appears to the FSA that the
failure could not have been material to the members’ decision (Section.95(5)).
“Relevant requirement” in this context means a requirement of section 93, 94 or 95 of
or Schedule 16 to the 1986 Act or of any rules prescribing the procedure to be
followed by the society in approving or effecting the merger (Section 95(11) of the
1986 Act).

4.2.5

The 1986 Act provides that any accidental failure to send the notice of meeting and
merger statement to any person entitled to receive them does not invalidate the
proceedings at the special general meeting (paragraph 22(3) of Schedule 2to the 1986
Act).

4.3

Representations to the FSA

4.3.1

Any interested party has the right to make representations to the FSA with respect to
the societies’ applications for confirmation. They should state clearly why the person
making the representations claims to be an interested party e.g. membership of the
society and the matters to which the representations are directed.

4.3.2

Written representations, or notice of a person’s intention to make oral representations,
or both, must be in writing. They must reach the FSA at 25 The North Colonnade,
Canary Wharf, London E14 5HS by the date quoted in the merger documentation
issued to members and published in the official Gazettes and (usually) some
newspapers. Persons who make written representations, but subsequently decide also
to make oral representations must, nevertheless, give notice of that intention, in
writing, to the FSA by the same date (paragraphs 8 and 9 of Schedule 16 to the 1986
Act).
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4.3.3

Representations or notices to the FSA will fall into one of the following three
categories:

4.3.4

(1)

Written representations only.

(2)

Written representations with notice of intention to make oral representations.

(3)

Notice of intention to make oral representations only.

The FSA will send copies of all written representations to the society, and will afford
it an opportunity to comment on them (paragraph 9 of Schedule 16 to the 1986 Act).

4.3.5

Copies of the society’s comments on representations in category 4.3.3(2) will be sent
to those who made the representations so that they may concentrate their
representations at oral hearings on the points which they consider to remain at issue.
Persons making written representations who wish to see the society’s comments must,
therefore, also give notice of intention to make oral representations. Any documents
referred to in the society’s comments will be made available by the society for
inspection at a specified place which will be notified to those making oral
representations.

(The society may, exceptionally, apply to put to the FSA in

confidence documents which the society considers to be commercially sensitive: the
FSA will decide on hearing argument whether, and on what terms, to accept them as
confidential). Persons in category 4.3.3(3) will be asked to inform the FSA, in
advance of the hearing, of the subject and general grounds of the representations they
intend to make. The FSA will pass this information to the society.
4.3.6

Interested parties may join together in making collective representations and they may
also appoint a person, either one of their number or another, to represent them at the
hearing. They should notify the FSA in advance if this is what they intend to do.

4.4

Purpose of the hearing

4.4.1

The purpose of the hearing is to enable interested parties to make representations, and
to enable the FSA to make such enquiry as it considers necessary, both of the society
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and of those making representations, in order to reach an informed view on those
aspects of the decision on confirmation to which the representations are directed. The
FSA will examine all the representations, whether written or oral, in relation to the
three statutory criteria described in paragraph 4.2.1. In the light of that examination,
and consideration of all the representations and the society’s response, the FSA will
decide whether to confirm, or direct the society to correct any defects, or to refuse to
confirm the merger. It is for the FSA to decide whether the matters discussed in
representations are relevant to the statutory criteria.

4.5

Persons hearing the applications

4.5.1

The hearing will be taken by a person or persons appointed by the FSA to hear and
decide the applications on its behalf, and they will be assisted by staff of the FSA.

4.6

Time and place

4.6.1

Hearings will normally start at about mid-morning on the day quoted in the merger
documentation sent to members, and at a place which will be notified to the
participants.

If there are a significant number of persons wishing to make oral

representations, then the hearing may extend beyond one day and may be adjourned
from time to time and from place to place.

4.7

Procedure at the Hearing

4.7.1

The FSA expects that oral hearings will be in public. Members of the general public
and the Press will be asked to wait outside at the outset of the hearing.

The

participants will then be asked if any of them has good reason to object to the
admission of the general public (including the Press). The Press and the general
public will then be admitted, within the limits of the space available, unless an
objection by a participant is upheld by the FSA. However, the FSA may decide that
parts of the hearing shall be in private if that appears to it to be desirable (for example,
if representers feel it necessary to disclose their personal affairs).
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4.7.2 The procedure will be informal. While all participants will be expected to speak
concisely and to avoid repetition, the FSA will be considerate towards those who are
not professionally represented. The persons appointed to hear the applications may
question the participants as the hearing proceeds. The sequence of events will be
broadly as follows:(1)

Any preliminary matters (such as the admission of the public or other
procedural questions) will be dealt with.

(2)

The person chairing the hearing on behalf of the FSA will introduce the
proceedings.

(3)

The representatives of the Societies will be invited to speak to their
applications, including a description of the events at the meetings at which the
transfer resolutions were put to the members, a statement of the voting on the
resolutions, and any other matters which they wish to introduce at that stage.

(4)

The other participants will be invited to speak to their representations. Where
appropriate the FSA would expect to call them in a list marshalled, so far as
possible, by subject matter.

(5)

The representatives of the society will be invited to reply to, or comment on,
the points made by the other participants.

(6)
4.7.3

The other participants will be invited to comment on the society’s replies.

The above procedure may be varied according to the circumstances at the hearing, and
is intended only as a guide to the probable order of events. The hearing may be
adjourned if the FSA considers that necessary to enable facts to be checked or
additional information to be obtained.
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4.8

The FSA’s decision

4.8.1

The FSA will not normally give an oral decision at the end of the hearing. The FSA
will subsequently issue a written decision, setting out its reasons. A copy of the
written decision will be sent to each of the participants in the hearing and to those
who made written representations and, on request, to any other person. The decision
may also be published.
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5.1

Introduction

5.1.1 This chapter is for the guidance of those making written representations to the
FSA and/or those participating in oral confirmation hearings. It sets out the procedures
which the FSA intends to follow.
5.1.2 The 1986 Act provides that when a society has approved the transfer of its
business to a plc by passing the transfer resolutions, it must then obtain confirmation by
the FSA of the transfer and its terms (Section 97(4) of the 1986 Act). If the FSA
confirms the transfer, then all the property, rights and liabilities of the society, except any
shares in its successor company, transfer on the vesting date to the successor company
(Section 97(6) of the 1986 Act), which date is specified in or determined by the transfer
agreement between the society and the successor company.

5.2

The role of confirmation

5.2.1 The criteria to which the FSA has to have regard are limited. It is not within the
FSA’s power to make any judgement about the merits or fairness of the proposals which
the members have approved.
5.2.2 Section 98(2) and (3) of the 1986 Act provide that the FSA must confirm a
transfer unless it considers that:
(1)

some information material to the members’ decision about the transfer was not
made available to all the members eligible to vote; or

(2)

the vote on any resolution approving the transfer does not represent the views of
the members eligible to vote; or,

(3)

there is a substantial risk that the successor company will not become or, as the
case may be, remain a credit institution which is authorised to accept deposits for
the purposes of the Financial Services and Markets Act 2000; or
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(4)

some relevant requirement of the 1986 Act or the rules of the society was not
fulfilled.

5.2.3 These are the only grounds on which the FSA may refuse confirmation, or direct
the society to remedy any defects. If the FSA finds that there are defects it may direct
the society to take steps to remedy them. If the FSA is then satisfied that the defects
have been substantially remedied, it must confirm the transfer; if not, it must refuse
confirmation (Section 98(5) and (6) of the 1986 Act).
5.2.4 In the case of the ground mentioned in paragraph 5.2.2(4), the FSA may direct that
non-fulfillment of some relevant requirement of the 1986 Act or of the rules of the
society is to be disregarded, if it appears to the FSA that the failure could not have been
material to the members’ decision (Section 98(4) of the 1986 Act).

“Relevant

requirement” in this context means a requirement of the provisions of the 1986 Act
applicable to the transfer of a society's business (which are Sections 97 to 102 and 102B
to D, paragraph 30 of Schedule 2, Schedule 17 and the Transfer Regulations made under
the 1986 Act) and any Rules prescribing the procedure to be followed by the society in
approving the transfer and its terms (that is, generally, the rules concerning:
membership; special meetings; notice of meetings; procedure at meetings; entitlement of
members to vote on resolutions; appointment of proxies; and joint shareholders and
borrowers).
5.2.5 The 1986 Act provides that any accidental omission to give the notice of the
meeting to, or non-receipt of the notice by, a person entitled to receive it does not
invalidate the proceedings at the special general meeting (Schedule 2, paragraph 22(3)).

5.3

Purpose of the hearing

5.3.1 The purpose of the hearing is to enable interested parties to make representations,
and to enable the FSA to make such enquiry as it considers necessary, both of the society
and of those making representations, in order to reach an informed view. The FSA will
examine all the representations, whether written or oral, in relation to the four statutory
criteria described in paragraph 5.2.2. In the light of that examination, and consideration
of all the representations and the society’s response, the FSA will make its decision.
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5.4

Making representations to the FSA

5.4.1 Any interested party has the right to make written and oral representations to the
FSA with respect to the society’s application for confirmation. Those making written
representations and those giving notice of intention to make oral representations should
state clearly why they claim to be interested parties (e.g. the category of their
membership of the society). Those making written representations should also identify
the ground or grounds, in paragraph 5.2.2, to which their representations are directed and
it will be helpful if those giving notice of intention to make oral representations will do
likewise.
5.4.2 Written representations, or written notice of a person’s intention to make oral
representations, or both, must be addressed to the Financial Services Authority and must
reach the FSA at 25 The North Colonnade, Canary Wharf, London E14 5HS by the date
quoted in the transfer documentation issued to members. Unwritten representations and
notice (for example by telephone) cannot be accepted. Written representations and
notices transmitted by fax or E-Mail can be accepted provided they are confirmed by the
original signed copy which must be received by the FSA within 24 hours of the closing
date. Persons who make written representations but subsequently decide also to make
oral representations must, nevertheless, give notice of that intention, in writing, to the
FSA at the above address by the same date (paragraph 7 of Schedule 17 to the 1986
Act).
5.4.3 Representations or notices to the FSA will fall into one of the following three
categories:
(1)

written representations only;

(2)

written representations with notice of intention to make oral representations;

(3)

notice of intention to make oral representations only.
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5.4.4 The FSA will send copies of all written representations to the society, and will
afford it an opportunity to comment on them (paragraph 8 of Schedule 17 to the 1986
Act). The FSA will consider the written representations in categories 5.4.3(1) and (2),
and the society’s responses to them. A synopsis of the representations (probably in the
form of a summary of each of the main points made and the numbers of persons making
each point) and the society’s responses may be made available to those participating in
the oral hearing. This is intended to inform those making oral representations of the
points already under consideration by the FSA with a view to avoiding unnecessary
repetition.
5.4.5 Copies of the society’s comments on representations in category 5.4.3(2) will be
sent to those who made the representations in time for the oral hearing so that they may
concentrate their oral representations on the points which they consider to remain at
issue.

A person making written representations who wishes to see the society’s

comments must, therefore, also give notice of intention to make oral representations.
Any documents referred to in the society’s comments will be made available by the
society for inspection at a specified place which will be notified to those making oral
representations. (The society may, exceptionally, apply to put to the FSA in confidence
documents which the society considers to be commercially sensitive: the FSA will
decide on hearing argument whether, and on what terms, to accept them as being
confidential). Persons in category 5.4.3(3) will be asked to inform the FSA, in advance
of the oral hearing, of the subject and general grounds of the representations they intend
to make; the FSA will copy any response to the society.
5.4.6 Interested parties may join together in making collective representations and they
may also appoint a person, either one of their number or another, to represent them at the
oral hearing. They should notify the FSA in advance if this is what they intend to do.
The FSA will notify this to the society.

5.5

Panel taking the hearing

5.5.1 A Panel will be appointed by the FSA to consider and decide the application on its
behalf. The panel will conduct the oral hearing if one is required.
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5.6

Time and place

5.6.1 Oral hearings will normally start at about mid-morning on the date quoted in the
transfer documentation sent to members and at a place which will be notified to the
participants.

If there is a significant number of persons wishing to make oral

representations, then the hearing may extend beyond one day and may be adjourned
from time to time and from place to place. The FSA will try to advise participants of the
day when they may expect to make their representations, and of when the society’s
representatives may be expected to respond.

5.7

Procedure at the hearing

5.7.1 The FSA expects that oral hearings will be held in public. Members of the general
public and the press will be asked to wait outside at the commencement of the hearing.
The participants will then be asked if any of them has good reason to object to the
admission of the general public or the press (such as, for example, the need to refer to
personal financial affairs). Unless an objection by a participant is upheld by the FSA,
the press and the general public will then be admitted, within the limits of the space
available. However, the FSA may decide that parts of the hearing shall be in private if
that appears to it to be desirable.
5.7.2 The procedure will be informal. All participants will be expected to speak
concisely and avoid repetition. The FSA will be considerate towards those who are not
professionally represented. Members of the Panel taking the hearing may question the
participants. The sequence of events will be broadly as follows:
(1)

any preliminary matters (such as the admission of the public or other procedural
questions) will be dealt with;

(2)

the chairman of the Panel will introduce the proceedings;

(3)

the representatives of the society will be invited to speak to the application,
including a description of the events at the meeting at which the transfer
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resolutions were put to the members, a statement of the voting on the resolutions,
and any other matters which they wish to introduce at that stage;
(4)

the other participants will be invited to speak to their representations. The FSA
expects to call them in a list marshalled, so far as possible, by subject matter;

(5)

the representatives of the society will be invited to reply to, or comment on, the
points made by the other participants;

(6)

the other participants will be invited to comment on the society’s replies.

5.7.3 This procedure may be varied according to the circumstances at the hearing, and is
intended only as a guide to the probable order of events. The hearing may be adjourned
if the FSA considers that necessary to enable facts to be checked or additional
information to be obtained.

5.8

The FSA’s decision

5.8.1 At the end of the oral hearing, the FSA will reserve its decision. A copy of its
written decision, including its findings on the points made in representations, will be
published and copies will be sent to the society, and to those making written and/or oral
representations.
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