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3.5 Guidance Notes on Completion of Agreements 

A GENERAL 

 Introduction 

1. These Notes are designed to accompany the Approved Forms of Subordinated 
Loan Agreement, each of which is in four parts: the front page, the Variable 
Terms in Schedule 1, the Standard Terms in Schedule 2 and the signature page. 
The parties will need to set out details of themselves and the transaction in the 
Variable Terms and complete the signature page. The front page and the Standard 
Terms should remain unaltered. 

2. All communications with the FCA regarding the proposed Agreement should in 
the first instance be via the firm’s usual contact. 

3. Firms are advised to ensure that the appropriate form of subordinated loan 
agreement is used (Chap 9/Chap 3). This is, of course, dependent on the firm’s 
authorisation categorisation. Should the firm’s categorisation change, this should 
be discussed with the firm’s usual contact as it is likely that any subordinated loan 
agreement in place will have to be revised. 

Preparation of the Agreement 

4. (a) The form containing the Variable Terms may be completed or re-typed 
according to preference. 

(b) Rather than re-type the Standard Terms (Schedule 2), firms should simply 
photocopy Schedule 2 of the FCA precedent (or print it from the 
website) and include it as part of the original Agreement. 

5. [Deleted] 

Financial Rule IPRU(INV) 3-63 

6. Firms are referred to rule IPRU(INV) 3-63 on the use of subordinated loans, 
including restrictions on approved lenders, repayment provisions and gearing 
limits. 

B NOTES ON VARIABLE TERMS 

Dates 
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7. If the Effective Date of the Agreement is to be different from the Date of the 
Agreement, care should be taken to record this in paragraph 2. Where this is the 
case, the Effective Date will normally be expected to be later than the Date of the 
Agreement. If the Effective Date is to be a date prior to the date of the Agreement 
(for example because the loan was drawn down before the Agreement was put in 
place), the firm will be expected to provide a reasonable explanation to the FCA 
as to why it was not possible to document the loan more promptly. 

Addresses 

8. Paragraphs 4 and 6: The address given should be the firm’s registered office or 
equivalent. 

Partnerships 

9. Paragraph 5: Where the Borrower is a partnership, insert "See Additional Terms, 
paragraph 10( ) below" and in paragraph 10 of Schedule 1, insert the names and 
addresses of each of the partners. 

The Loan or Facility 

10. Paragraph 7: Check that paragraph 2 of the Standard Terms accurately reflects the 
intentions of the parties. 

11. Suggested wording for a loan is: 

"This is an agreement for the Loan of £[ ]." 
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12. Suggested wording for a facility is: 

"This is an agreement for a Facility under which the Lender is committed to make 
Advances in pounds sterling to the Borrower up to a maximum amount of £[ ] 
until the last available date of the Facility being [................(date) ]. 

The terms (if any) agreed between the parties on the mechanics of drawdown are 
as follows - ". * 

* For example, the parties may wish to provide that: 

“Advances may be drawndown in integral multiples of £100,000.”. 

Interest 

13. Paragraph 8: the FCA will be concerned if an excessive rate of interest compared 
with the market rate is charged. Broadly speaking a rate of interest will be 
regarded by the FCA as excessive if it is not a commercial one. Compound 
interest is not acceptable. 

Repayment 

14. Irrespective of the form of agreement being used, the specified notice period runs 
from the date of drawdown and, therefore, where a loan is in the form of a facility, 
each advance must be for a minimum of the required period. 

15. Repayment clauses have given rise to confusion in the past. Sample wordings are 
set out below. 

16. Under rule IPRU(INV) 3-63(5), an amount repayable within three months of the 
effective date of the loan or advance is only acceptable as an eligible capital substitute 
in the absence of a waiver. A notice period of less than three months will accordingly 
require a waiver which will not normally be given. In many cases the most convenient 
approach is to provide for repayment on the expiry of three months written notice, such 
notice to be given to the FCA as well as to the other party to the agreement. 

17. Paragraph 9: Examples of suggested wordings for either a fixed repayment date or 
repayment on notice in relation to IPRU(INV) 3 are as follows: 

(a) "The Borrower shall repay [the Loan/each Advance made to it] on the date which 
falls three months after the date of drawdown of the [Loan/relevant Advance]." 

(b) "The Borrower shall repay [the Loan/each Advance made to it] three 
months after the date on which: 

(a) the Borrower gives written notice to the Lender and to the FCA; or 

(b) the Lender gives written notice to the Borrower and to the FCA." 
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Note: either (a) or (b) above by itself is sufficient. 

(c) "[The Loan / Each Advance made to the Borrower] shall be 
repayable on the date specified by notice in writing given by the 
Lender to the Borrower and to the FCA or notice in writing given 
by the Borrower to the Lender and to the FCA, in either case that 
date being not less than three months after the date on which the 
notice is given." 

Additional terms 

18. Paragraph 10: Additional terms may be agreed between the borrower and lender 
such as those relating to - 

- representations and warranties 

- provision of financial and other information 

- covenants 

- costs and expenses 

- taxes and increased costs 

- mechanics of payment 

- notices 

- termination provisions. 

However, they should not be inconsistent with the Agreement or the FCA rules. 
For example, any terms dealing with additional payments by the borrower (eg to 
compensate for taxes or increased costs) should be subject to the FCA’s prior 
written consent. Covenants and additional representations and warranties should 
not be inconsistent with the existing representations and warranties in paragraphs 
6 and 7 of the Standard Terms. Similarly, any notices clause should take into 
account paragraph 14 of the Standard Terms (notices to the FCA of no effect until 
receipt confirmed). Any inconsistency between the Variable Terms and the 
Standard Terms is resolved in favour of the Standard Terms (paragraph 11 of the 
Standard Terms). 

The lender and borrower should note that the action which can be taken by the 
lender in response to any breach of representation, warranty or covenant by the 
borrower is considerably constrained by paragraphs 4 and 5 of the Standard 
Terms. Therefore the value to the lender of including additional representations, 
warranties or covenants is very limited. 
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19. See also note 9 above for the situation where the borrower is a partnership and 
notes 24 -25 below for additional terms relating to law and jurisdiction. 

Law and jurisdiction 

20. If the borrower or lender is resident in another jurisdiction and does not have a 
branch office within the United Kingdom, paragraph 11 of the Variable Terms 
should be completed. 

21. The borrower should not be appointed agent for service of process on the lender 
in case a dispute arises between them. 

C NOTES ON STANDARD TERMS 

Representations and undertakings 

22. Paragraphs 6(f) and 7(f): The guarantor or other provider of security must waive 
its right of subrogation against the borrower until all Senior Liabilities of the 
borrower have been paid in full. A form of deed for this purpose is available from 
the FCA. 

23. On the effect of other terms relating to the subordinated liabilities not contained in 
this Agreement, see also paragraph 12 of the Standard Terms. 

24. Paragraphs 15 and 16: See Notes 24-25 above. 

D SIGNATURE PAGE 

Arrangements for execution post FCA approval 

25. Two identical original Agreements (i.e. the front page, the two Schedules and 
the signature page, each copy stapled or otherwise bound together) should be 
prepared for signature. Firms and lenders may use any of the execution forms set 
out in Notes 34-35 below. 
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E DEEDS OF VARIATION/ DEEDS OF TERMINATION 

26. Firms are advised to ensure that the appropriate standard form is used. These 
forms are available from the FCA on request. 

27. The recitals to the deed should refer to the amount of the loan/ each advance and 
where applicable, briefly summarise the effect of any previous variation of the 
agreement and of variation of the original agreement which is currently proposed. 

28. A variation or termination of a subordinated loan agreement can only be effected 
by the execution of a further deed. In particular, this means that the formalities for 
executing a deed (see note 34-36 below) must be observed for all deeds of 
variation or termination and that all parties to the original agreement must also be 
parties to the subsequent deed of variation or termination. Only the forms set out 
at Notes 35(1) and (2) or 36(2) below are appropriate for execution as a deed. 

29. A deed of variation will be required where the parties wish to change the terms of 
a subordinated loan agreement eg. where the amount of the loan or advance is to 
be increased. A deed of termination is needed where the parties wish to bring to 
terminate an agreement that is in place before it would otherwise come to an end. 
This could occur, for example, where the firm wants to substitute a new lender. 
Please note that where a subordinated loan agreement is terminated in this way, 
all obligations and liabilities of the parties arising before the date of termination 
remain in effect. 

F Execution 

30. In the case of English, Welsh and Northern Irish companies, reference is made to 
section 43 of the Companies Act 2006 under which a company may contract: 

- by writing under its common seal, or 
- through any person acting under its authority, express or implied. 

Section 44 of the Companies Act 2006 governs the execution of documents by 
English, Welsh and Northern Irish companies. 

31. Suggested wordings for English companies are: 

(1) THE COMMON SEAL OF 

[ ] 
was hereunto affixed 
in the presence of 

…................................ …................................. 
Director Director/secretary 
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OR 

(2) EXECUTED as a deed 

by …................................... …......................................... 
Director Director/secretary 

(3) SIGNED for and on behalf of 
[ ] 

by …..................................... 

…................................. 
Authorised signatory 

(4) SIGNED for and on behalf of 
[ ] 
by 

…................................... …....................................... 
Director Director/secretary 

32. Suggested wording for individuals is – 

(1) SIGNED by [ ] ............................................ 
in the presence of - 

Signature of witness ............................................ 

Name of witness ............................................ 

Address of witness ............................................. 
 ............................................. 
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OR 

(2) EXECUTED as a deed by [ ] ............................................ 

in the presence of - 

Signature of witness ............................................ 

Name of witness ............................................ 

Address of witness ............................................. 
 ............................................ 

33. In the case of overseas companies or partnerships, appropriate wording should be 
used. If necessary, firms should obtain legal advice from lawyers qualified in the 
relevant jurisdiction. 




